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9 CFR Parts 70 and 88

[ Docket No. 98-074-2]
RI N 0579- ABO6

Conmerci al Transportati on of Equines to Sl aughter
AGENCY: Animal and Plant Health Inspection Service, USDA.

ACTION: Final rule.

SUVMARY: We are establishing regulations pertaining to the commerci al
transportation of equines to slaughtering facilities. These regul ati ons
fulfill our responsibility under the 1996 FarmBill to regulate the
conmerci al transportation of equines for slaughter by persons regularly
engaged in that activity within the United States. The purpose of the
regul ations is to establish mninmum standards to ensure the humane
novenent of equines to slaughtering facilities via comerci al
transportation. As directed by Congress, the regul ati ons cover, anong
ot her things, the food, water, and rest provided to such equines. The
regul ati ons al so require the owner/shi pper of the equines to take
certain actions in |loading and transporting the equines and require
that the owner/shi pper of the equines certify that the conmerci al
transportation neets certain requirenents. In addition, the regul ations
prohi bit the comrercial transportation to slaughtering facilities of
equi nes considered to be unfit for travel, the use of electric prods on
equi nes in comrercial transportation to slaughter, and, after 5 years,

t he use of doubl e-deck trailers for conmmrercial transportation of

equi nes to slaughtering facilities.

EFFECTI VE DATE: February 5, 2002.

FOR FURTHER | NFORVATI ON CONTACT: Dr. Tinothy Cordes, Senior Staff
Veterinarian, National Aninmal Health Prograns, VS, APH'S, 4700 River
Road Unit 43, Riverdale, MD 20737-1231; (301) 734-3279.

SUPPLEMENTARY | NFORMATI ON:
Backgr ound

We are establishing regulations pertaining to the comerci al
transportation of equines to slaughtering facilities. W are taking

this action to fulfill a responsibility given by Congress to the
Secretary of Agriculture in the Federal Agriculture |Inprovenent and
Ref orm Act of 1996 (commonly referred to as "~ "the 1996 FarmBill'").

http://www.fsis.usda.gov/oa/congress/hh_att6.htm (2 of 80) [5/28/2002 9:49:05 AM]



Commercia Transportation of Equines to Slaughter; Final Rule

Congress added | anguage to the 1996 FarmBill concerning the comrerci al
transportation of equines to slaughtering facilities after having
determ ned that equi nes being transported to sl aughter have uni que and
speci al needs.

Sections 901-905 of the 1996 FarmBill (7 U S C 1901 note,
referred to below as "~ "the statute'') authorize the Secretary of
Agriculture, subject to the availability of appropriations, to issue
guidelines for the regulation of the conmercial transportation of
equi nes for slaughter by persons regularly engaged in that activity
within the United States. The Secretary is authorized to regulate the
food, water, and rest provided to such equines in transit, to require
the segregation of stallions fromother equines during transit, and to
review other related i ssues the Secretary considers appropriate. The
Secretary is further authorized to require any person to nmaintain such
records and reports as the Secretary considers necessary. The Secretary
I's also authorized to conduct such investigations and inspections as
the Secretary considers necessary and to establish and enforce
appropriate and effective civil penalties. In a final rule published in
t he Federal Register on Decenber 30, 1996 (61 FR 68541-68542, Docket
No. 96-058-1), the authority to carry out the statute was del egat ed
fromthe Secretary of Agriculture to the Assistant Secretary for
Mar keti ng and Regul atory Progranms (now the Under Secretary for
Mar keti ng and Regul atory Prograns), and fromthat official to the
Adm ni strator of the Animal and Plant Health I nspection Service
(APH'S), and fromthe APH S Adm nistrator to the Deputy Adm ni strator
for Veterinary Services.

To clarify its intentions, Congress set forth definitions in the
statute. For purposes of interpreting the statute, "~ conmerci al
transportation'' is defined as " "the regular operation for profit of a
transport business that uses trucks, tractors, trailers, or
semtrailers, or any conbination thereof, propelled or drawn by
mechani cal power on any highway or public road.'' " Equine for
sl aughter'' nmeans "~ any nmenber of the Equidae famly being transferred
to a slaughter facility, including an assenbly point, feedlot, or
stockyard.'' "~ Person'' nmeans " any individual, partnershinp,
corporation, or cooperative association that regularly engages in the
comercial transportation of equine for slaughter'' but does not
i ncl ude any individual or other entity who " occasionally transports
equi ne for slaughter incidental to the principal activity of the
I ndi vidual or other entity in production agriculture.""’

Congress further clarified its intentions with regard to the
statute through a conference report. The conference report states that
t he object of any prospective regul ati on would be the individuals and
conpani es that regularly engage in the commercial transport of equines
to slaughter and not the individuals or others who periodically
transport equines to slaughter outside of their regular activity. The
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conference report also states that the Secretary has not been given the
authority to regulate the routine or regular transportati on of equines
to other than a slaughtering facility or to regulate the transportation
of any other livestock, including poultry, to any destination. In
addition, the conference report states that, to the extent possible,
the Secretary is to enpl oy perfornmance-based standards rather than

engi neeri ng- based standards when establishing regulations to carry out
the statute and that the Secretary is not to inhibit the comercially
vi abl e transport of equines to slaughtering facilities.

On May 19, 1999, we published in the Federal Register (64 FR 27210-
27221, Docket No. 98-074-1) a proposal to establish regulations
pertaining to the commercial transportation of equines to slaughtering
facilities in a new part of title 9 of the Code of Federal Regul ations
(CFR). The new regul ati ons would be found at 9 CFR part 88. W proposed
to divide part 88 into six sections: Sec. 88.1--Definitions,

Sec. 88.2--Ceneral information, Sec. 88.3--Standards for conveyances,
Sec. 88.4-Requirenents for transport, Sec. 88.5--Requirenents at a

sl aughtering facility, and Sec. 88.6--Violations and penalties. The
proposed regul ations pertained only to the actual transport of a

shi pment of equines fromthe point of being | oaded on the conveyance to
arrival at the slaughtering facility.

W solicited comments concerning our proposal for 60 days ending
July 19, 1999. During the comment period, we received 276 coments.
They were from ani mal humane associ ati ons, academ a, sl aughter plants,
horse i ndustry organi zations, veterinary practitioners, a State
governnment and a foreign governnent, the U S. Congress, livestock
I ndustry organi zations, |ivestock transporters, an organi zation
representing veterinarians, and private citizens, anpong others.

The commenters expressed a variety of concerns that are discussed
bel ow by topic. Many comenters referred to " " horses'' rather than
““equines''; for consistency wwth the rule portion of this docunent, we
will use the term

[[ Page 63589]]

" equi nes, as appropriate, in discussing those comments.

Summary of Changes Made in Response to Comments

We are nmaking the follow ng changes in response to the conments we
recei ved.

1. Definitions. W have renoved the separate definitions of owner
and shi pper and applied the definition of shipper to owner/shipper. As
aresult, all references to " "owner'' and " “shipper'' have been changed
to "~ owner/shipper.'"'

2. Ceneral information. Proposed Sec. 88.2(b) provided that, to
determ ne whether an individual or other entity transporting equines to
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a slaughtering facility is subject to the regul ations, a USDA
representative may request "~ fromany individual or other entity''

i nformati on regardi ng the business of the individual or other entity
who transported the equines. W have anended that | anguage in this
final rule to clarify that a USDA representative may request that
information ~"fromthe individual or other entity who transported the
equi nes.'' Also, proposed Sec. 88.2(b) stated that, when such
information is requested, the individual or other entity who
transported the equines " "will'' provide the infornmation within 30 days
and in the format specified by the USDA representative. W have anended
this provision to clarify that the individual or other entity " "nust''
provide the information within 30 days and in the format specifi ed.

3. Requirenents for transport. Proposed Sec. 88.4(a)(1) specified
that, for a period of not less than 6 hours prior to the equi nes being
| oaded onto the conveyance, the owner or shipper nust provide each
equi ne appropriate food, potable water, and the opportunity to rest.
This final rule clarifies that the 6 hours nust be imediately prior to
t he equi nes being | oaded. Proposed Sec. 88.4(a)(3) listed information
t hat nmust be included on the owner-shipper certificate for each equine
being transported. This final rule adds the followng information to
that list: (1) The owner/shipper's tel ephone nunber; (2) the receiver's
(destination) nane, address, and tel ephone nunber; (3) if applicable,
the nane of the auction/ market where the equine is |oaded; (4) the
breed of the equine; and (5) a description of any tattoos on the
equine. This final rule also requires at Sec. 88.4(a)(3) that
i nformation provi ded on the owner-shipper certificate be typed or
| egi bly conpleted in ink. Proposed Sec. 88.4(a)(3) required the owner-
shi pper certificate to contain a statenent of the equine's fitness to
travel. This final rule clarifies that we nean fitness to travel at the
time of | oading. Proposed Sec. 88.4(a)(3) required a statenent on the
owner - shi pper certificate about any unusual physical conditions and any
speci al handling needs. W have reworded this provision to clarify that
we nean any unusual physical conditions that may cause the equine to
have special handling needs. Proposed Sec. 88.4(b)(2) stated that
““veterinary assistance nmust be provided as soon as possible for any
equi nes in obvious physical distress.'' This final rule adds that
veterinary assi stance nust be provided by an equine veterinarian. In
addition, Sec. 88.4(b)(2) of this final rule adds that if an equine
beconmes nonanbul atory en route, an owner/shi pper nust have the equine
eut hani zed by an equine veterinarian. Further, Sec. 88.4(b)(2) of this
final rule specifies that, if an equine dies en route, the owner/
shi pper nmust contact the nearest APH S office as soon as possible to
allow an APHI S veterinarian to exam ne the equine, and if an APH S
veterinarian is not avail able, the owner/shi pper nust contact an equi ne
veterinarian. Proposed Sec. 88.4(e) required the shipper to secure the
services of a veterinary professional to treat an equine, including
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perform ng euthanasia, if deened necessary by the USDA representative.
This final rule will require the veterinary professional to be an
equi ne veterinarian.

4. Requirenents at a slaughtering facility. Proposed Sec. 88.5(b)
stated that the shipper who transported the equines to the slaughtering
facility nust not |eave the prem ses of the slaughtering facility until
t he equi nes have been exam ned by a USDA representative. Under this
final rule, if an owner/shipper arrives at a slaughtering facility
outside of the facility's normal business hours, the owner/shipper nmay
| eave the prem ses but nust return to the prem ses of the slaughtering
facility to neet the USDA representative upon his or her arrival.

Section 88.1--Definitions

Shi pper and Owner

A nunber of commenters expressed concerns about the proposed
definitions of shipper and owner.

W proposed to define shipper as ~ Any individual, partnershinp,
corporation, or cooperative association that engages in the conmerci al
transportation of equines to slaughtering facilities nore often than
once a year, except any individual or other entity that transports
equi nes to slaughtering facilities incidental to the principal activity
of production agriculture.'' W proposed to define owner as "~ Any
I ndi vi dual , partnership, corporation, or cooperative association that
pur chases equi nes for the purpose of sale to a slaughtering facility.'
W stated that both owners and shi ppers woul d be subject to the
regul ati ons.

One comrenter stated that exenpting only those who ship equines
once a year is too limting and suggested all ow ng three shipnments per
year, which the commenter believed would all ow the occasi onal transport
of equines to slaughtering facilities by equi ne owners. One conmenter
stated that the definition of shipper should reflect both the frequency
and nunber of equines transported. One commenter stated that an entity
shoul d have to adhere to the regulations if he or she transported nore
than 24 equines to slaughter per year.

Based on these comments and our experience with the equine
I ndustry, we have decided to apply the regulations to any individual,
partnership, corporation, or cooperative association that engages in
the commerci al transportation of nore than 20 equi nes per year to
slaughtering facilities, except any individual or other entity who
transports equines to slaughtering facilities incidental to his or her
principal activity of production agriculture. W believe that those
entities who transport nore than 20 equi nes per year to sl aughtering
facilities, except those entities who transport equines to slaughtering
facilities incidental to their principal activity of production
agriculture, should be considered as regularly engaged in the
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comercial transportation of equines to slaughter.

Many conmenters stated that replacing the term  “person'' in the
statute with the terns ~“owner'' and " shipper'' exenpts fromthe
regul ati ons horse owners who do not fit the definition of owner; and
horse transporters who do not fit the definition of shipper and
di storts Congress' intent. These commenters stated that Congress
included in the definition of "~ “person'' any individual or entity that
regul arly engages in the transportation of equines for slaughter,
exenpting only those who occasionally transport equines to sl aughter
incidental to the principal activity of the sanme individual or other
entity in production agriculture; however, the proposed definition of
owner includes only an individual or entity that purchases equi nes for
the purpose of sale to a slaughtering facility.

We agree that the definition of owner may be confusing and coul d be
interpreted to nean that certain entities that did not purchase equi nes
for the

[ [ Page 63590] ]

purpose of sale to a slaughtering facility could be excluded fromthe
requi renents. Therefore, in this rule, we have renoved the definition
of owner. Instead, we will use the term owner/shipper, which we have
defined as "~ Any individual, partnership, corporation, or cooperative
associ ation that engages in the commercial transportation of nore than
20 equi nes per year to slaughtering facilities, except any individual
or other entity who transports equines to slaughtering facilities

I ncidental to his or her principal activity of production
agriculture.'' W believe that the definition of owner/shipper neets
the intent of the definition of person in the statute.

Many conmmenters objected that our proposed definitions for shipper
and owner narrowed the scope of the statute and woul d provi de nore
exenptions fromthe regul ations than intended by Congress. The issue
that was nentioned nost frequently was that our proposal woul d excl ude
persons in the premarin mare urine (PMJ) industry. They said these
persons woul d not be " shippers'' because their principal activity
woul d be consi dered production agriculture. Qthers stated that the
premarin farnmer would not be an "~ "owner'' because the farmer did not
purchase the foals or any other equines for the purpose of sale to a
slaughtering facility. For the purposes of these regul ations, we
consider " production agriculture'' to nmean food or fiber production.
The principal activity of the PMJ industry is the collection of urine
from pregnant mares for use by the pharmaceutical industry, which is
not production agriculture. Therefore, individuals or other entities in
the PMJ i ndustry who transport equines to slaughter incidental to this
busi ness woul d be covered by our reqgulations unless they ship 20 or
fewer equi nes per year. To clarify that we consider production
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agriculture to nean food or fiber production, the definition of owner/
shipper in this final rule specifies that production agriculture neans
production of food or fiber.

In addition, we believe that the new definition of owner/shi pper,
as previously explained, provides clarification as to the entities that
must conply with the regul ati ons.

Some commenters appeared to believe that the term " production
agriculture'' includes professional horse breeders, those who sel
riding or work horses, and persons who have riding stables or board
horses. They expressed concern that these individuals or other entities
woul d be exenpt fromthe regulations if they transported unwanted foal s
or other equines to slaughter. Some commenters assuned that trucking
conpani es woul d be exenpt fromthe regulations if they noved equines to
sl aughter for a farnmer whose principal activity was production
agriculture. As explained above, we consider production agriculture to
mean food or fiber production. None of the entities |listed above are
engaged in food or fiber production. Therefore, they would not be
exenpt fromthe regul ations unless they ship 20 or fewer equines per
year.

Some commenters objected to our exenpting entities who transport
equi nes to slaughtering facilities incidental to their principal
activity of production agriculture. One comenter suggested that the
definition of shipper exenpt only those who transport fewer than 10
equi nes per year, and another comenter stated that we shoul d exenpt
t hose who transport 50 or fewer equines per year instead of providing
an exenption for those entities involved in production agriculture. One
coment er objected that the proposed definition of shipper would allow
a farmer or other entity that engages in production agriculture to ship
any nunber of equines a year to slaughtering facilities w thout
conplying with the regul ati ons. Anot her conmenter stated that there is
no legitimate reason for persons or entities who derive incone from
production agriculture to be excluded fromthe regul ati ons, and that
anyone who engages in commercial transportation should have to conply
with the regul ati ons.

As stated previously, this final rule uses the term owner/shipper
and exenpts only those entities who transport 20 or fewer equines to
slaughtering facilities per year and entities who transport equines to
slaughtering facilities incidental to their principal activity of
production agriculture (food or fiber production). As noted earlier,
Congress clarified its intentions concerning who should be covered by
the regulations in its conference report. The conference report states,
anong ot her things, that the object of any prospective regulation would
be the individuals and conpanies that regularly engage in the
comercial transport of equines to slaughter and not the individuals or
ot hers who periodically transport equines for slaughter outside of
their regular activity. In the definition of person in the statute,
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Congress specifically exenpted any individual or entity that
occasionally transports equines for slaughter incidental to the
principal activity of the individual or other entity in production
agriculture.

One commenter stated that the definitions of owner and shi pper
shoul d be anended to exclude slaughtering facilities. W disagree. If a
sl aughtering facility possesses equines that will be transported to a
sl aughtering facility, including its own, fromits own feedl ot or other
prem ses and the facility transports nore than 20 equi nes a year, that
sl aughtering facility is an owner/shi pper and nust conply with the
regul ati ons.

Sl aughtering Facility

We proposed to define slaughtering facility as ~~ A conmerci al
establ i shnment that slaughters equines for any purpose.'

Many comenters objected that the definition of slaughtering
facility excludes facilities that were specifically intended by
Congress to be covered by the regulations (i.e., assenbly points,
feedl ots, and stockyards). Several commenters stated that auctions and
sal es should be added to the definition of slaughtering facility. One
commenter stated that tracing a stolen equine would be easier if al
| ocations intended by Congress were regul ated by APH S.

The statute gives the Secretary authority to regulate the
comercial transportation of equines to slaughtering facilities, which
the statute indicates include assenbly points, feedlots, or stockyards.
The Secretary may use his or her discretion within this authority. At
this time, we are defining slaughtering facility to nean only those
establ i shnments where equi nes are sl aughtered because (1) we believe
t hat equi nes noved to these facilities are nost at risk of being
transported under inhumane conditions, and (2) USDA representatives are
avai l able at these facilities to help enforce the regul ati ons. Equi nes
noved to assenbly points and stockyards are nore |ikely to be taken
better care of because the purpose of the novenent is for sale. Al so,
equi nes may not be noved fromthese points to slaughter. Equines sent
to feedlots are going there for the express purpose of gaining weight.
Plus, we have no way currently to nonitor novenents fromall points to
t hese internedi ate destinati ons.

Regardi ng | ost or stolen equines, we believe that the use of the
owner - shi pper certificate will help ensure that there is docunented
identification for each equine that is transported to a slaughtering
facility. To inprove its useful ness for tracebacks, the owner-shipper
certificate will provide for the identification of any auction/ market
where an equine is |loaded. In addition, we plan to devel op a dat abase
of the information provided on the owner-shipper certificates.

[[ Page 63591]]
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One commenter stated that the definition of slaughtering facility
shoul d excl ude assenbly points, feedlots, and stockyards to which the
equi nes are transported for feeding or holding if the tinme at such a
| ocation is intended to exceed 14 days.

The definition of slaughtering facility in this rule excludes
assenbly points, feedlots, and stockyards regardl ess of the amount of
time an equi ne spends there. However, equines noved from an assenbly
poi nt, feedlot, or stockyard to a slaughtering facility nust be
transported in accordance with the regul ati ons.

Commer ci al Transportation

W defined commercial transportation as ~ " The novenent for profit
via conveyance on any hi ghway or public road."’

One comenter stated that the definition of commerci al
transportation should exenpt transport by conveyances that are owned or
| eased by slaughtering facilities that deliver equines to their own
sl aughtering facilities.

As stated previously, if a slaughtering facility transports equines
to a slaughtering facility, including its own, the equi nes nmust be
transported in accordance with the regul ati ons.

Eut hanasi a

We proposed to define euthanasia as The humane destruction of an
animal by the use of an anesthetic agent or other neans that causes
pai nl ess | oss of consci ousness and subsequent death.'

One commenter stated that we should provide a |list of acceptable
anest hetic agents, such as pentobarbital, choral hydrate, pentobarbital
conbi nati ons, and gunshot, and require themto be admnistered by a
trai ned person. This commenter added that succinylcholine curariform
drugs or other paralytic agents, cyanide, strychnine, ether, and carbon
nonoxi de shoul d be prohibited.

We do not believe that listing anesthetic agents (pharmaceuticals
that provide a | oss of sensation with or without | oss of consciousness)
or requiring themto be adm nistered by a trai ned person is necessary.
As explained later in this docunent, Sec. 88.4(b)(2) of this final rule
requi res veterinary assistance to be provided by an equine
veterinarian. In addition, as explained later in this docunent,

Sec. 88.4(b)(2) of this final rule provides that, if an equi ne becones
nonanbul atory en route, the equi ne nust be euthanized by an equi ne
veterinarian. Also, Sec. 88.4(e) of this final rule provides that, if
deened necessary at any tinme during transportation to a slaughtering
facility, a USDA representative may direct an owner/shi pper to take
actions to alleviate the suffering of an equine and this could include
obtai ning the services of an equine veterinarian to treat an equi ne,

I ncludi ng perform ng euthanasia if necessary. An equine veterinarian

NN

wll be aware of and will use appropriate and humane anesthetic agents
for equines.
As nmentioned in the proposed rule, we wll allocate funds for
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public information efforts and are devel opi ng educational materials
about the humane transport of equines.\1\ These materials wll include
a list of equine veterinarians within the United States and their

t el ephone nunbers.

\1\ To obtain informati on about these educational material s,
contact the person listed under FOR FURTHER | NFORMATI ON CONTACT.

Section 88.2 GCeneral information

Federal Preenption

Proposed Sec. 88.2(a) stated that State governnents may enact and
enforce regul ations that are consistent wwth or that are nore stringent
than the regul ati ons.

Many commenters expressed concerns that the regulations could
preenpt State |laws that nmay be nore stringent. Sone pointed out that in
t he preanbl e, under the heading " "Executive Order 12988,'' we stated
that the regulations would preenpt all State and | ocal |aws and
regul ations that are in conflict with the rule. Many commenters stated
that the Federal regulations should not preenpt State regul ations
unl ess conpliance with the State reqgul ati ons woul d nake conpliance with
the Federal regulations inpossible. In particular, many commenters
expressed concern that the regul ati ons woul d preenpt existing State
bans on transporting equi nes in double-deck trailers.

States may pronul gate and enforce simlar or even nore stringent
regul ations to ensure the humane transport of equines to slaughtering
facilities. State or local laws that are nore stringent than the
regul ations will not necessarily conflict with the regul ations. For
exanpl e, the regul ations woul d not preenpt existing States' bans on
transporting equines in double-deck trailers because doubl e-deck
trailers are not required by our regulations. The drivers of
conveyances Wi ll be responsible for conplying with any State | aws that
prohibit the use in a State of double-deck trailers for the
transportation of equines to slaughter. State and |ocal | aws and
regul ations would be " "in conflict'' with the regul ations established
by this rule only if they nmade conpliance with this rule inpossible,
just as sone conmenters suggest ed.

Col | ection of Information

Proposed Sec. 88.2(b) stated that a USDA representative may request
of any individual or other entity information regarding the business of
the individual or other entity that transported the equines to
determ ne whether that individual or other entity is subject to the
regul ati ons. The proposal further stated that the individual or other
entity wll provide the information within 30 days and in a format as
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specified by the USDA representative.

Several commenters stated that we should say " nust request
I nformation regarding the business of the individual or other entity
that transported the equines and that we should state that the
i ndi vidual or other entity "~ "nust provide'' in place of ~“~wll
provide.'

W believe that "~ "may'' is nore appropriate in the first instance
because the USDA representative nmay not need to request information at
all times to make a determ nation of whether an individual or other
entity that is transporting the equines to a slaughtering facility is
subject to the regulations. However, as to using " "~rnust provide,'' we
agree with the commenters and have anended the rul e accordingly.

One commenter stated that we should clarify in Sec. 88.2(b) that a
USDA representative nmay request information fromthe entity that
actually transported the | oad of equines.

We agree. W have anended Sec. 88.2(b) to read as follows: "~ To
det ermi ne whether an individual or other entity found to transport
equi nes to a slaughtering facility is subject to the regulations in
this part, a USDA representative may request fromthat individual or
other entity information regarding the business of that individual or
other entity. When such information is requested, the individual or
other entity who transported the equines nust provide the information
within 30 days and in a format as may be specified by the USDA
representative.’

Section 88.3 Standards for Conveyances

Cargo Space

Proposed Sec. 88.3(a)(1l) stated that the animl cargo space of
conveyances used for the commercial transportation of equines to
sl aughtering facilities nust be designed, constructed, and maintained
in a manner that at all times protects the health and wel | -being of the
equi nes being transported (e.g., provides
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adequate ventilation, contains no sharp protrusions, etc.).

Many comenters stated that we shoul d expl ain adequate ventil ati on,
and sone of these commenters stated that adequate ventil ation cannot be
provided in certain conveyances. Several commenters stated that the
requi renents shoul d address protection fromthe el enments and extrenes
of weather. One commenter suggested that trailers be nodified to use
air scoops to control air flow and stated that trailers that cannot be
appropriately nodified for operation in extrene weather conditions
shoul d not be used when adverse conditions are likely to exist. This
comenter stated that a rating systemcould be used to rate trailers
for their suitability for summer or winter conditions and could
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encourage transporters to invest in better-designed trailers.

As stated previously, the regul ations are perfornmance-based
standards. If a conveyance does not provi de adequate ventilation or
ot her neasures to protect the health and well-being of the equines in
transit, it must not be used.

The educational nmaterials we are devel opi ng about humane transport
of equines will include information on ventilation and transport under
vari ous weat her conditi ons.

Several commenters stated that our proposal did not address proper
flooring in conveyances. Many commenters stated that the rule should
require flooring wwthin a conveyance to be of such material (rubber,
neoprene, etc.) as to afford the aninmal secure footing at all tines
under all conditions. One commenter stated that welding \3/8\-inch rods
at 12-inch intervals to the deck could prevent slipping. Mny
commenters stated that ranmps should al so have nonslip (nonnetal,
nonski d) flooring. Several conmmenters stated that wood shavi ngs,
sawdust, or sand could be used to provide secure footing.

There are many ways of providing secure footing and ot herw se
protecting the health and well-being of equines in transit. W do not
believe it is necessary to specify how this nust be done. Many of the
shi ppers or owners who transport equi nes safely and correctly al ready
use flooring that provides equines with secure footing. In addition,
the regulations will require the use of an owner-shipper certificate
that nmust describe any preexisting injury the equine has at |oading. If
an equine arrives at a slaughter facility with an injury that was not
identified on the certificate, such as an injury froma fall due to
i nsecure footing, the owner/shipper may be found in violation of the
regul ati ons and could be fined in accordance with Sec. 88.6. Also, the
educati onal program previously nentioned in this document will provide
owners, shippers, and other stakeholders in the equine slaughtering
I ndustry with information regarding the safe transport of equi nes,

I ncluding information on fl oori ng.

One commenter objected that our proposal did not require
conveyances to be cleaned of manure and urine. This commenter also
stated that Sec. 88.3(a)(1l) should prohibit use of ropes, wres, or
chains in animal cargo space because an equi ne coul d becone entangl ed
in or injured by them This commenter further added that a conveyance
t hat transports equi nes should not have openings in the walls or sides
of the vehicle lower than 2 feet fromthe floor of the conveyance.

Under Sec. 88.3(a)(1l), the conveyance used for the commerci al
transportation of equines to slaughtering facilities nust be maintained
in a manner that at all times protects the health and well -being of the
equi nes being transported. Maintenance of the conveyance woul d incl ude
the renoval of manure and urine, when appropriate. Simlarly, owners/
shi ppers nust ensure that the cargo space is free of any articles that
may injure the equines. If a conveyance has openings in the walls or
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sides that cause harmto the equi nes, the conveyance nust either be
altered or not used for the transport of equines to slaughter. W do
not believe that a conprehensive list of all articles or configurations
that could injure an equine is necessary or appropriate.

Segregati on of Aggressive Equi nes

Proposed Sec. 88.3(a)(2) stated that the animl cargo space of
conveyances used for the commercial transportation of equines to
sl aughtering facilities nust include nmeans of conpletely segregating
each stallion and each aggressive equi ne on the conveyance so that no
stallion or aggressive equine can cone into contact with any of the
ot her equi nes on the conveyance.

Many comenters stated that partitions or individual stalls should
be required to segregate stallions and ot her aggressive equi nes, and
one of these commenters stated that the partitions should be at | east 6
feet high. Several commenters stated that partitions should be required
for ““high strung'' equines. Several commenters stated that equines
shoul d be transported in trailers with separate individual conpartnents
or haltered, and several commenters stated that equines could be tied
to prevent injuries due to fighting if not partitioned. One commenter
stated that tying equines will prevent rearing. One commenter stated
that stallions can be nuzzled and tied.

Under Sec. 88.4(a)(4)(ii), stallions and aggressive equines are
required to be conpletely segregated from other equines during transit.
W do not believe that it is necessary to require owner/shippers to
separate equi nes into individual conpartnents. However, because this is
a performance- based standard, an owner/shipper could use a partition to
separ ate aggressive equines fromother equines. As to tying equines, we
agree that tying an equine, in sone cases, could prevent it from

reari ng; however, the equines could still kick. Al so, haltering and
tying an equi ne could pose a danger to the equine if it attenpted to
rear and lost its balance and fell. The equine could be stepped on by

other equines or injure itself. As to the comment regardi ng nuzzling
t he equi nes, we assune that this commenter recomended nuzzling and
tying stallions instead of segregating them Tying up or nuzzling an
equine is not practical for all equines going to slaughter because sone
are not halter-broken. W believe the owner/shi pper should have sone
di scretion in determ ning how to achi eve segregation of stallions and
aggr essi ve equi nes.
I nterior Height

Proposed Sec. 88.3(a)(3) stated that the animl cargo space of
conveyances used for the commercial transportation of equines to
slaughtering facilities nust have sufficient interior height to all ow
each equi ne on the conveyance to stand with its head extended to the
full est normal postural height.

Several commenters stated that the perfornmance specifications were
too vague and coul d be subject to interpretation. One conmenter
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suggested that Sec. 88.3(a)(3) state, "~ "Have sufficient height to allow
each equi ne on the conveyance to stand in a normal relaxed posture with
its feet on the floor, without its head or any part of its body
contacting the ceiling of the conveyance. There nust be sufficient

cl earance to prevent injury or abrasions to the withers and the top of
the runp. Horses which arrive at their destination with reddened
abrasions or fresh injuries on the withers or the top of the runp woul d
be in violation.'' One comenter suggested "~ * * * extended up to the
hi ghest normal postural height so that its withers and top of its runp
wll not conme into contact with the ceiling, but in any case the
ceiling nust be no less than 7 feet fromthe floor.'' Many commenters
stated that the hauling area of vehicles used to transport equines
should be a mnimumof 7 feet high fromthe highest point
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used by the animals for footing, to the |lowest point in the ceiling,
not having a strut or brace, and no less than 6 feet 6 inches fromthe
hi ghest point used by the animals for footing to the | owest point
having a strut or brace. Sone commenters provided ranges of 6 feet 6
inches to 7 feet for the m ninmum heights in the hauling area of
conveyances, and several commenters stated that the height should be
adequate for equines to stand upright and provide for safe |oading and
unl oadi ng. Many comrenters stated that the intent of the statute was to
requi re a conveyance to have a ceiling height of no less than 6 feet 6
I nches. One commenter stated that Sec. 88.4(a)(3) should state that, if
equines arrive at their destination with injuries indicative of
transport, the owner/shipper could be found in violation of the
regul ati ons.

W believe that the performance-based standards in this rule
fulfill the intent of Congress under the statute to help ensure the
humane novenent of equines in comercial transit to slaughtering
facilities. W have left the owner/shipper with the responsibility of
ensuring that the design, construction, and nai ntenance of the
conveyance used are adequate to ensure that the conveyance can safely
and humanely transport equines. If an equine arrives at its destination
with an injury, and the injury was caused by a violation of the
regul ati ons, the owner/shi pper may be assessed civil penalties of up to
$5, 000 per violation for each equine injured. Accountability for
injuries that occur during transport due to violations is the reason
t he owner-shipper certificate requires the docunentati on of any
preexisting injuries that are present prior to |oading.

Doors and Ranps

Proposed Sec. 88.3(a)(4) stated that the ani mal cargo space of
conveyances used for the commercial transportation of equines to
slaughtering facilities nust be equi pped with doors and ranps of
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sufficient size and location to provide for safe | oading and unl oadi ng.

Many comrenters stated that we shoul d provide engi neering-based
standards for doors and ranps. One comenter stated that ranps shoul d
have sides, and another commenter stated that rails should be required.
One comenter stated that we could require commercial sem-trailers to
travel with their own external ranps. One comenter stated that
conveyances shoul d be equi pped with doorways and ranps of sufficient
hei ght and wi dth and | ocation to provide for safe |oading and
unl oadi ng, including in an energency. One conmenter suggested that
conveyances be equi pped with ranps and fl oors which provide nonslip
footing and doors of sufficient width and height so that a horse that
I's wal king off the conveyance will not sustain visible external
I njuries such as abrasions and | acerations. Another conmenter stated
that we should require ranps, rails, and flooring to be nmaintained in a
good state of repair; fittings to be designed for quick and easy
operation and nai ntained in good working order; ranps and floors to be
covered with a nonnetal, nonskid surface; and flooring to be free of
rust and rot and designed to allow for appropriate drainage. This
commenter further stated that vehicles should be fitted with a ranmp not
to exceed 25 degrees in slope and be of sufficient wi dth and equi pped
with solid sides of sufficient strength and height to prevent equines
fromfalling off, and that all portable or adjustable ranps should be
equi pped with anchoring devices. This commenter al so stated that
vehi cl es nust be equipped with an additional exit ranp suitable for use
I n enmergencies and that conveyances shoul d be equi pped to provide for
the safest and | east stressful |oading and unl oadi ng. One comenter
stated that equi nes should be |Ioaded in as quiet a situation as
possi bl e and that the area surrounding the ranp should al so be nonslip.

W believe the perfornmance-based standards in this rule provide
cl ear gui dance on what we nean by humane transport. Owner/shippers wl|
have to ensure the safe | oading and of fl oadi ng of equi nes because, if
equi nes sustain injuries while loading, in transit, or while
of fl oadi ng, due to violations of the regul ati ons, the owner/shi pper nay
be assessed civil penalties as set forth in Sec. 88.6.
Doubl e- Deck Trailers

Proposed Sec. 88.3(b) stated that equines in conmercial
transportation to slaughtering facilities nust not be transported in
any conveyance that has the animal cargo space divided into two or nore
stacked | evel s, except that conveyances | acking the capability to
convert fromtwo or nore stacked |evels to one | evel may be used until
a date 5 years fromthe date of publication of the final rule. The
proposal al so stated that conveyances with collapsible floors (al so
known as ~ floating decks'') nust be configured to transport equi nes on
one | evel only.

Many comrenters opposed the continued use of doubl e-deck trailers.
Many of them stated that the original intent of the statute was to ban
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the use of double-deck trailers for the transport of equines.

The statute does not prohibit the use of double-deck trailers or
any ot her conveyance; however, it requires the comercial transport of
equi nes to sl aughter by humane net hods.

Many comenters stated that continued use of double-deck trailers
I's inconsistent with providing for the safe and humane transport of
equi nes to slaughter. Many commenters stated that our rule is
i nconsi stent with the State of New York's ban on the use of doubl e-deck
trailers for the transport of horses. Several conmmenters stated that
APHI' S shoul d provide a shorter grace period for the use of doubl e-deck
trailers, and sone of these comenters suggested grace periods ranging
from30 days to 2 years. One comrenter suggested that, rather than
all ow an across-the-board 5-year "~ grandfather clause,'' APH S shoul d
require entities to show that they cannot practicably conply with an
I mredi ate ban. This comenter stated that this requirenent woul d
require the shipper to denonstrate how soon he or she could switch to a
singl e-deck trailer. Many conmenters expressed concern that, with the
5-year exception, a shipper could begin to use a new doubl e-deck
trailer or a double-deck trailer previously used to transport nonequi ne
| ivestock at any time during the 5-year period. Several commenters
stated that vehicles designed for horses should be required.

We believe that the grace period of 5 years is fair and reasonabl e.
As stated in the proposal, we arrived at a tinme period of 5 years after
di scussions with interested parties, including representatives of the
trucki ng and equi ne industries, at two neetings hosted by humane
organi zati ons. W believe that many of the double-deck trailers
currently used to transport equines will need to be replaced in
approximately 5 to 7 years.

We acknow edge that sonme doubl e-deck trailers are likely to cause
injuries and traunma to equi nes; however, we are allowing their
continued use for the next 5 years in order to mnimze econonm c | osses
to those dependent on the use of double-deck trailers. Neverthel ess, we
w Il hold owners and shippers responsible for any injuries that occur
during transport. If equines are injured during transport to
slaughtering facilities, even if that transport is in doubl e-deck
trailers still allowed under the regul ations, the owner/shipper could
be in violation of the regulations for each equine that is injured and
be assessed civil penalties as set forth in Sec. 88.6. Furthernore,
al t hough our rule may not mrror
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regul ati ons that were promnmul gated by certain States, this rule will not
preenpt State regul ations that have bans on the use of doubl e-deck
trailers.

One commenter stated that the regulations are not clear as to
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whet her the 5-year grace period neans that no violations can be witten
for transporting tall equines in a double-deck trailer for 5 years. As
stated above, we wll hold owners and shi ppers responsi ble for any
Injuries that occur during transport if the injuries are due to

vi ol ations of the regul ations.

One commenter stated that the use of doubl e-deck trailers will |ead
to a violation of Sec. 88.4 regarding the observation of equines every
6 hours and offl oading every 28 hours because shippers will have little

I ncentive to conply with unloading requirenents given the intrinsic
hazards to handl ers and equi nes.

In the proposal, we stated that equines frequently sustain injuries
frombeing forced up or down the steep inclines of double-deck | oading
ranps. However, if an owner/shipper continues to use a doubl e-deck
trailer, he or she nust take proper precautions to protect equines from
injury during | oading and of fl oading while using ranps. In addition,

t he owner/shi pper nust adhere to the prescribed observation period and
of fl oading tines provided in Sec. 88.4(b)(2) and 88.4(b)(3),
respectively. The grace period for double-deck trailers is strictly a
phase-out period for the use of double-deck trailers and does not
provi de protection fromthe regul ations for owners or shippers for
injuries incurred by equines due to their transport in doubl e-deck
trailers. Therefore, if equines are injured during transport to

sl aughtering facilities, the owner/shipper may be found in violation of
the regulations for each equine that is injured and may be assessed
civil penalties as set forth in Sec. 88.6 even if the transport was
performed using a doubl e-deck trailer.

One commenter stated that the regulations are not clear as to
whet her doubl e-deck trailers will be banned as of the date of the final
rul e.

As of the effective date of this rule, conveyances with coll apsible
floors (also known as ~"floating decks'') nust be configured to
transport equines on one level only and will not be prohibited. In
addition, if a conveyance is converted fromtw or nore stacked |evels
to one level, the conveyance wll not be prohibited. Conveyances t hat
| ack the capability to convert fromtwo or nore stacked | evels to one
| evel may be used until 5 years fromthe date of publication of this
rul e.

Many commenters stated that doubl e-deck trailers can jeopardize
public safety and, therefore, should not be all owed.

We agree that if drivers operate double-deck trailers in an unsafe
manner, the trailers can pose a danger to humans, just as any vehicle
that is operated in an unsafe manner. In Sec. 88.4, paragraph (b)
states that during transit to the slaughtering facility, the owner/
shi pper nmust drive in a manner to avoid causing injury to the equines.
This is a performance-based standard that is neant to protect the
equines frominjury caused by poor driving habits and should help
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ensure that double-deck trailers are driven in a safe manner. Qur
educati onal programregarding the humane transport of equines wll
I ncl ude safe driving procedures.

Several commenters stated doubl e-deck trailers should not be
prohi bited after 5 years if they can be altered to accommpdat e equi nes
or converted to single level.

Doubl e-deck trailers do not provide adequate headroom for equines,
wi th the possible exception of foals and yearlings. W do not believe
that trailers that have two or nore permanent |evels that are not
col |l apsi bl e can be adequately altered to acconmopdate adult equi nes,
especially tall equines. Atall equine can be 8 feet tall to the top of
Its head when standing on all four legs and close to 12 feet tall when
rearing. As stated in the proposal, the overpasses on nost U S
I nterstate hi ghways are between 14- and 16-feet high. W are not
prohi biting, either imediately or after 5 years, the use of double-
deck trailers that can be converted to a single |evel.

Several commenters said that if equines are sorted by size, double-
deck trailers could continue to be used. O her commenters stated that
we should require only that ceilings be of adequate height, which one
comment er mai ntai ned would prohibit only unusually tall equines from
t he doubl e-deck portion of the trailers. One comenter stated that
Sec. 88.3(b) should require only that conveyances be of sufficient
interior height to allow each equine to stand with its head extended to
the fullest normal postural height.

Again, we do not believe that doubl e-deck trailers provide
sufficient headroom for horses other than foals and yearlings.

Two commenters stated that research has shown that stress |evels
and physiol ogical factors are inproved on doubl e-deck trailers versus
singl e-deck trailers.

Upon conpl etion of the USDA research, we determ ned that rubber
paddi ng used in the single-deck trailers may have caused physi ol ogi cal
di fferences between horses transported in doubl e-deck trailers and
horses transported in single-deck trailers. The rubber padding Iined
the interior walls of the single-deck trailer and limted the
ventilation capacity wthin the conveyance. However, this discovery may
support the use of rubber padding to decrease the exposure of equines
to extrenely |low tenperatures during their transport in the wnter

Several commenters opposed the prohibition on double-deck trailers
because single deck, or " “straight-floor,'' trailers do not hold as
many horses. Several commenters stated that they now use the doubl e-
deck trailers for horses and other |ivestock and that going to a single
deck, or "~ “straight-floor,'' trailer would not be econom cal for them
because they hold fewer aninmals. Thus, our rule would cause them
econom ¢ hardship. One commenter stated that, since it wll still be
|l egal to transport livestock other than equines in double-deck
trailers, and to transport equines to destinations other than
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slaughtering facilities in double-deck trailers, shippers wll have no
econom c incentive to trade in doubl e-deck trailers for single-deck
trailers. The commenter maintained that the rule will, therefore,

| npede the transport of equines to slaughter by reducing the nunber of
vehicles available for this transport and increasing the costs of
transporting equi nes to slaughter.

We acknow edge that double-deck trailers can carry nore equi nes and
ot her livestock than single-deck trailers. W are allow ng the
conti nued use of double-deck trailers for the next 5 years in order to
m nim ze econom c | osses to those dependent on the use of doubl e-deck
trailers. W do not believe that equi nes can be safely and humanel y
transported on a conveyance that has an animal cargo space divided into
two or nore stacked levels. As stated in the proposal, doubl e-deck
trailers can continue to be used to transport other comodities,
I ncl udi ng produce and |ivestock other than equines. Al so, owners can
sell their serviceable trailers at fair market value to transporters of
commodi ti es ot her than equines.

Section 88.4 Requirements for Transport

Food and Water Prior to Transport

Proposed Sec. 88.4(a)(1l) stated that, prior to the conmerci al
transportation of equines to a slaughtering facility, the shipper or
owner nust, for a period of not |less than 6 consecutive hours prior to
t he equi nes being | oaded on the
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conveyance, provide each equi ne appropriate food (i.e., hay, grass, or
ot her food that would allow an equine in transit to nmaintain well -
bei ng), potable water, and the opportunity to rest.

Several commenters expressed concern that the proposed rule would
not require the 6-hour period of feed, water, and rest to occur
I mredi ately preceding |oading for transport. One conmenter suggested
saying ~not nore than 6 consecutive hours prior to the equines being
| oaded. One conment er suggested inserting the words ~“for a period of
at |l east 6 consecutive hours imediately. * * *"'

It was our intent in Sec. 88.4(a)(1l) to require a 6-hour tine
period i medi ately preceding the |oading of the equines. To nmake that
cl earer, we have added the word " "inmediately'' before the word
“prior'' in the rule portion of this docunent.

Several commenters stated that the proposed provisions for access
to food and water were too vague. One commenter objected to the | ack of
specific information regarding the quality or quantity of food and
water to be provided. Two comrenters stated that equi nes should be
grouped appropriately to ensure that all of them have uninhibited
access to food and water, and that water should be ad |ibitum and one
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ot her commenter stated that the equi nes should have uni npeded access.
One comment er suggested that we require " “free access to potable water
ad libitum’

The rule requires that each equi ne be provided appropriate food and
pot abl e water. This neans that each equi ne nust have access to the food
and water. Also, the rule requires " “appropriate'' food. W do not
believe that it is necessary to prescribe the quality or quantity of
food that nust be provided or to require grouping of aninals. W
bel i eve that the owner/shi pper can determ ne the quality and quantity
of food and water that should be provided to equi nes and the best
net hods to ensure that all equines have access to food and water.

One commenter stated that requiring owners or shippers to provide
equines with access to feed within 6 hours of transport could be a
potential problemdue to the possibility of inpaction. This comrenter
stated that there are anecdotal accounts linking inpaction to feed and
dehydration and that requiring feed may need nore study.

W are aware that inpaction can occur under certain circunstances;
however, inpaction has been associated with i nadequate intake of water.
(I nmpaction is the bl ockage of a portion of the digestive systemforned
by di gested material.) However, we believe that all ow ng equi nes access
to appropriate food and potable water for 6 hours imrediately prior to
|l oading is unlikely to result in inpaction and is essential to ensure
that the equines do not undergo serious physiological distress during
transit.

One commenter stated that the mninmumrest period prior to |oading
shoul d be 16 hours with unlimted access to water, good quality hay,
and shelter, and another commenter stated that water should be provided
within 12 hours of transport.

Based on one of the USDA-conm ssioned research studies, we found
t hat equines that were provided water for 6 hours imredi ately before
transport did better than those that were provided water for nore than
6 hours.

One commenter stated that feedlots practice dry lotting, which
nmeans that equines are not fed imediately prior to slaughter, and the
regul ations are not clear as to whether the practice wll be prohibited
when the rule is finalized. One conmenter stated that providing food
and water is not necessary if equines are going directly to processing
fromthe truck

The regul ations at Sec. 88.4(a)(1l) require that equines be provided
food and water prior to loading for transport to slaughter, and
Sec. 88.5 requires that equines be given access to food and water after
bei ng unl oaded at the slaughtering facility. As a consequence, dry
lotting will be prohibited.

One commenter stated that equines purchased at sale barns nmay have
al ready been deprived of water for quite sone tine. This comenter
stated that the regulations are not clear as to how USDA
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representatives will verify that each equine has received the required
6- hour access to food and water and whether USDA representatives wll
exam ne equi nes for evidence that they received prel oadi ng services
upon arrival at the slaughtering facility. One commenter stated that we
shoul d not trust the owner-shipper statenent that clains an equi ne was
provi ded access to appropriate food, potable water, and rest prior to

| oadi ng.

Owner s/ shi ppers are responsi ble for ensuring that equi nes have
access to food, water, and rest for 6 hours imrediately prior to
| oadi ng on a conveyance for transport to a slaughtering facility. In
accordance with Sec. 88.4(a)(3), the owner/shipper nust certify on the
owner - shi pper certificate for each equi ne being transported that the
equi ne had access to food, water, and rest for the 6 hours imedi ately
prior to loading into the conveyance. In addition, in accordance with
Sec. 88.5(a)(3), a USDA representative nust be given access to the
equi nes upon arrival at the slaughtering facility. If the USDA
representative suspects that the equines are suffering fromthe effects
of a lack of food, water, or rest, he or she can question the owner/
shi pper regarding the care the equines received prior to and during
transport. If we determ ne that an owner/shipper did not conply with
any requi renent, the owner/shipper may be subject to civil penalties of
up to $5,000 per violation per equine as set forth in Sec. 88.6. In
addition, if we determ ne that the owner/shipper falsified the form
t he owner/shipper could be subject to a fine of not nore than $10, 000
or inprisonnent for not nore than 5 years or both. (The penalty for
falsification of the owner-shipper certificate is stated on the owner-
shi pper certificate (18 U S.C. 1001).)

USDA Backt ag

Proposed Sec. 88.4(a)(2) stated that, prior to the conmerci al
transportation of equines to a slaughtering facility, the shipper or
owner nust apply a USDA backtag to each equine in the shipnent.

One commenter stated that we should renpve the requirenent for a
backtag and require each equine to be marked in a manner that provides
a unique identification of the animal.

Backt ags provide a unique identification for each aninmal. They are
easy to apply and easy to read. W believe that requiring their use
will facilitate identification of equines during |oading, unloading,
and in spaces where they are congregated. |f an equi ne has a uni que
i dentifying mark such as a brand or tattoo, the owner-shipper nust
record the identifying mark on the owner-shipper certificate along with
t he USDA backtag nunber

One comrenter stated that an identification tag should be attached
to each equine and that the tag should provide the identification of
t he owner/shi pper and the |icense plate nunber of the conveyance.

A USDA backtag wll be applied to each equi ne and the nunber wll
be recorded on the owner-shipper certificate for each equi ne. The
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owner - shi pper certificate will contain the nane, address, and tel ephone
nunber of the owner/shipper. In addition, the vehicle |icense nunber or
regi strati on nunber of the conveyance will be recorded on the owner-

shi pper certificate. Because the USDA backtag provi des a uni que

I dentification for each animal, the backtag wll allow us to determ ne
the identification of the

[ [ Page 63596] ]

owner/ shi pper shoul d that become necessary.
Owner - Shi pper Certificate

Proposed Sec. 88.4(a)(3) stated that, prior to the commerci al
transportation of equines to a slaughtering facility, the shipper or
owner nust conplete and sign an owner-shi pper certificate for each
equi ne being transported. The proposal also stated that the owner-
shi pper certificate for each equi ne nust acconpany the equi ne
t hroughout transit to the slaughtering facility and nmust include
specified information, including, under Sec. 88.4(a)(3) (V)
(redesignated as Sec. 88.4(a)(3)(vii) inthis final rule), a statenent
of the equine's fitness to travel (a statenent that the equine is able
to bear weight on all four linbs, is able to wal k unassisted, is not
blind in both eyes, is older than 6 nonths of age, and is not likely to
give birth during the trip).

One comment er nmi ntai ned that an owner-shi pper certificate is
unnecessary paperwork, because, upon arrival at the slaughtering
facility, the USDA representative can check the equi nes and conveyance
and address any problens noted with the owner of the equines.

As explained in our proposal, we have several reasons for requiring
t he owner-shi pper certificate. They nake the owner/shi pper responsible
for ensuring that the equines are fit to travel and have had adequate
food, water, and rest prior to transport; provide a way for the USDA
representative at slaughtering facilities to determ ne whet her an
injury occurred en route; assist in the prosecution of persons found to
be in violation of the regulations; and facilitate the traceback of any
st ol en equi nes.

Omwner - Shi pper Certificate; Wio Signs

Many commenters expressed concern about an owner or shi pper
preparing the certificate for novenent. In particular, with respect to
the statenent of fitness for travel, they stated that the owner or
shi pper may have an econom c incentive to certify the equines fit to
travel . Many commenters stated that a professional should certify an
equine's fitness to travel prior to the transport to ensure the equine
Is in a reasonable state of health at the beginning of the trip. (Sone
of these commenters |listed people such as a |licensed veterinari an,
accredited veterinarian, USDA representative, or licensed veterinary
techni cian. One commenter added certified humane officers and brand

http://www.fsis.usda.gov/oa/congress/hh_att6.htm (23 of 80) [5/28/2002 9:49:05 AM]



Commercia Transportation of Equines to Slaughter; Final Rule

I nspectors.) Many commenters stated that the fitness to travel shoul d
be certified by a veterinarian because an owner/shi pper could ship a

| ame equine without identifying the injury on the certificate and state
that injury occurred en route if |lanmeness is noted as the equine is

unl oaded at the slaughtering facility. Several comenters stated that a
| ack of veterinary certification could nean that the USDA
representative at the slaughtering facility would be unable to
determ ne whether the injuries were preexisting or a result of
transportati on. One commenter stated that w thout nedical or veterinary
knowl edge or training, there may be m stakes or inaccurate entries on

t he owner-shipper certificate. One comenter stated that the owner-

shi pper certificate requires subjective determ nations that cannot be
made by nonveterinary personnel. Many commenters stated that the
original intent of the statute was to ban the shipnment of sick and

I njured horses by having a veterinarian inspect the horses, rather than
the owner, who stands to | ose noney if the horse is not shipped.

W considered requiring a veterinarian to certify each equine's
fitness to travel. However, in nost cases, because of the lack of a
client-patient relationship, the veterinarian would not have liability
coverage. We al so determ ned that use of accredited veterinarians woul d
be i nappropri ate because, as provided in 9 CFR part 161, they perform
functions required by cooperative State-Federal disease control and
eradi cation prograns. W al so deci ded, however, that a veterinarian was
not needed to provide the information we require on the owner-shi pper
certificate. This information could be provided by any person who nmakes
careful observation of an equine. However, if an owner/shi pper w shes
to have a veterinarian exam ne an equine prior to |oading the equine
for slaughter, the owner/shipper nay nmake those arrangenents.

| f an equine arrives at a slaughtering facility with an injury that
shoul d have prevented the equine frombeing transported (e.g., if the
equi ne cannot wal k unassi sted), the owner/shipper may be found in
violation of the regulations and could be subject to civil penalties as
set forth in Sec. 88.6. In addition, if an equine arrives at a
slaughtering facility with an injury that was not identified on the
owner - shi pper certificate, the USDA representative, who in nost cases
will be a veterinarian, will nmake a professional judgnent as to the
| ength of tinme an equine suffered the | aneness or the age of a wound
and its possible cause. If the USDA representative determ nes that the
injury occurred en route or was present prior to |oading the equine on
t he conveyance, the owner/shipper may be found in violation of the
regul ati ons and subject to civil penalties as set forth in Sec. 88.6.
Any owner/shipper found to have falsified a certificate could al so be
subject to a fine of not nore than $10,000 or inprisonment for not nore
than 5 years or both, in accordance with 18 U S. C. 1001.

A few commenters stated that allow ng owners or shippers to
conpl ete the owner-shipper certificate is inconsistent with other
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regul ations that require an accredited veterinarian to sign a
certificate or that require a health certificate for the interstate
novenent of equi nes.

O her Federal regul ations regarding the interstate novenent of
equi nes, for exanple, those for equine infectious anema (9 CFR part
75), are intended to prevent the interstate spread of comuni cabl e
di seases of equines. This rule does not pertain to a disease control or
eradi cation program and veterinary nmedical training is not required to
conpl ete the owner-shipper certificate.

One commenter asked if there would be a penalty for the owner or
shi pper if he or she is m staken about an equine's fitness to travel.
One comenter stated that an owner or shipper should not be found in
violation of the regulations if he or she nmakes a m stake on the owner-
shi pper certificate or neglects to mark a box, such as the sex of the
equi ne.

I f an owner/shi pper is unsure about an equine's fitness to travel,
he or she should seek the proper guidance froma veterinarian or other
qualified individual. If an owner/shi pper nmakes a m stake on the owner-
shi pper certificate or fails to accurately conplete the certificate,
APH S w Il attenpt to determ ne whether the m stake or failure to
accurately conplete the certificate was i nadvertent or an attenpt to
circunvent the regulations. W understand that, at tinmes, sonmeone who
fills out a certificate may nmake a mnor error, and we do not intend to
bring a case agai nst soneone sol ely because he or she nade a m nor
clerical error. However, falsification of the owner-shipper certificate
Is a crimnal offense that may result in a fine of not nore than
$10, 000 or inprisonnment for not nore than 5 years or both because the
owner - shi pper certificate is a Federal docunent.

In the proposal, Sec. 88.4(a)(3)(iii) (redesignated as
Sec. 88.4(a)(3)(v) inthis final rule) required that the owner-shipper
certificate provide a description of the equine's physical
characteristics, including such information as sex, col oring,

di sti ngui shi ng mar ki ngs, pernmanent brands, and el ectroni c neans of
I dentification.

[[ Page 63597]]

Several commenters stated that, at the point of |oading, a USDA
representative should inspect the equines to verify the description of
t he equi ne on each owner-shi pper certificate.

Shi ppers and owners are responsible for the accuracy of the
i nformation on the owner-shipper certificate for each equi ne bei ng
transported. W believe that shippers and owners are capabl e of
provi di ng an accurate description of an equine's physical
characteristics. If we find that an owner/shi pper has provided fal se
I nformati on on an owner-shi pper certificate, the owner/shipper may be
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found in violation of the regul ati ons and be assessed civil penalties
for each equine as provided in Sec. 88.6. In addition, if an owner/

shi pper provides false information, the owner/shipper could be subject
to crimnal charges that may result in a fine of not nore than $10, 000
or inprisonnent for not nore than 5 years or both, under 18 U S. C
1001.

Owner - Shi pper Certificate; Wen Signed

One comrenter stated that fitness to travel should not be
determ ned nore than 48 hours prior to | oading.

W agree that if an equine's fitness to travel is assessed too far
I n advance, there is a chance that an equi ne that becones ill or
I njured woul d not be noted. The fitness to travel should be determ ned
during the period prior to the | oading of equines into the conveyance.
Ideally, this determ nation should be made when equi nes are provided
appropriate food, potable water, and rest in accordance with
Sec. 88.4(a)(1). Inthis final rule, we have reworded the provision
concerning an equine's " fitness to travel'' to clarify that we nean at
the time of |oading (see Sec. 88.4(a)(3)(vii)).

Owner - Shi pper Certificate; ldentification of Omer, Shipper, Consignee,
Vehicl e

Under proposed Sec. 88.4(a)(3), the shipper's nane and address,
and, if the shipper is not the owner of the equines, the owner's nane
and address, and a description of the conveyance, including the |license
pl at e nunber, nust be included on the owner-shipper certificate.

One commenter stated that we should require the owner-shipper
certificate to state the ultimte destination (city, State, and nane of
busi ness) as well as any anticipated internedi ate stopping points to
al |l ow USDA and | aw enforcenent personnel to intercept a conveyance en
route to a slaughtering facility. This commenter al so suggested that
the expected driving route should be filed with a copy of the owner-
shi pper certificate at the point of sale and departure.

W agree that the destination of each equine should be required on
t he owner-shipper certificate and our certificate includes fields for
that information. W have added a requirenent to Sec. 88.4(a)(3) that
t he owner-shipper certificate provide the nanme, address (street
address, city, and State), and tel ephone nunber of the receiver
(destination). W do not believe that listing internedi ate stopping
poi nts on the owner-shipper certificate is necessary, however. There
are only a few sl aughtering establishnents for equines. Mst drivers
follow a set route to the slaughtering facility to which they transport
equi nes and, as a result, USDA representatives or other |aw enforcenent
officials will be able to | ocate the conveyance.

Several commenters stated that it is unnecessary to require a
separ ate owner-shipper certificate for each equine in a shipnment or to
requi re a new owner-shi pper certificate for each segnment of the trip.
They stated that, in the case of equines that are unl oaded en route,
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I nformation about the equines' fitness to travel and other required
I nformation could be added to the original certificate if the
certificate was designed to accommopdate nore than one trip segnent.

We do not believe that there would be circunstances that an owner/
shi pper certificate would unl oad equi nes except in an energency or as
required in Sec. 88.4(b)(3) for equines that have been on a conveyance
for 28 hours. Under these circunstances, we would want the owner/
shi pper to reassess each equine's fitness to travel prior to reloading
onto the conveyance.

W require an owner-shipper certificate for each equine on the
conveyance because the certificate provides a description of the
equi ne. These descriptions can help us trace |ost or stol en equines.

One commenter stated that the owner-shipper certificate should
I ncl ude the tel ephone nunber of the consignor (shipper) and consignee's
(recei ver/destination) businesses.

W agree. There is a field for this information on the certificate,
and we have added that requirenment to Sec. 88.4(a)(3).

Owner - Shi pper Certificate; Description of the Equine

As noted earlier, proposed Sec. 88.4(a)(3)(ii) required the owner-
shi pper certificate to include a description of the equine's physical
characteristics, including such information as sex, coloring,

di sti ngui shi ng mar ki ngs, pernmanent brands, and el ectroni c devices that
could be used to identify the equines.

One commenter stated that the owner-shipper certificate should
I ncl ude additional identifying information, including the breed or type
of equi ne, color conbinations, and the location and rel ative size of
any mar ki ngs, brands, tattoos, or scars, as well as the approxi mate age
of the equine. The commenter stated that this information could assist
I ndi vidual s who are tracing mssing or stolen animals. One commenter
stated that a description of any physical preconditions should be
i ncl uded on the owner-shipper certificate. One commenter stated that we
should require tattoos, especially |lip tattoos, to be identified on the
certificate.

The owner-shi pper certificate contains fields for the owner/shi pper
to indicate the breed and color of the equine. |If a specific breed or
color is not indicated on the certificate, there is a field marked
""Other'' that should be conpleted. Al so, on the owner-shi pper
certificate, the field for identifying marks specifies " brands,
tattoos, and scars.'' In this final rule, Sec. 88.4(a)(3) specifies
t hat the owner-shipper certificate should include the breed of the
equi ne and any tattoos that are present. W believe that nost people
who are famliar with handling equines will also add any facial or |eg
mar ki ngs, as appropriate; however, we have added " “facial or |eg
markings'' to the field for "~ "Identifying Marks'' on the owner-shi pper
certificate. The certificate al so provides space for recordi ng any
preconditions. W are not requiring an age to be indicated because an
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owner/shi pper may have to guess the age of the equine. People use the
teeth of an equine to determne its age, but, in nost cases, there are
many vari abl es such as teeth grinding and diet that can affect the
accuracy of the assessnent.
VWho Determ nes Fitness To Travel

One conmmenter stated that studies have shown that the majority of
injuries to equines do not occur during transport or marketing but
occur at the point of origin, prior to transport, due to either neglect
or abuse. Several commenters provided exanples of injuries that equines
exhi bited upon their arrival at a slaughtering facility that were
determ ned to have occurred at the point of origin. These exanpl es
I ncl uded equi nes that were enmaci ated, had severe founder, broken |egs,
deformties, etc. Several commenters provided exanples of injuries,
such as illness and broken |inbs, that equines

[[ Page 63598]]

exhi bited at sales or auctions and that were caused by owners. The
commenters stated that the equi nes were shi pped even though they were
unfit to travel. One commenter provided exanpl es of people who have a
hi story of transporting injured equines, transporting equines wthout
wat er, or transporting equines in conveyances that are unsafe. A nunber
of comenters suggested that APH S should regul ate the care of equines
prior to | oading.

This rule prohibits the comercial transport to slaughter of
equi nes that are not found fit to travel under Sec. 88.4(a)(3)(vii).
This rule also requires that the equi nes be provided food, water, and
rest for the 6 hours inmediately prior to transport under
Sec. 88.4(a)(1l). We believe that these regulations will prevent npst
animals with point-of-origin injuries frombeing noved to slaughtering
facilities via comercial transportation.
Criteria for Fitness To Travel

As noted above, we proposed to require a statenment of the equine's
fitness to travel on the owner-shipper certificate for each equine.
Proposed Sec. 88.4(a)(3)(v) (redesignated as paragraph (a)(3)(vii) in
this final rule) stated that equines nust be able to bear weight on all
four linbs, be able to wal k unassi sted, have sight in at |east one eye,
be ol der than 6 nonths of age, and not be likely to give birth during

the trip.
One comrent er suggested that we renove the reference to a
"“statenment of fitness to travel'' because that |anguage inplies that

we are requiring untrained people to make a subjective determ nation.

W agree that, by itself, that phrase is subjective. However, the
criteria for making that determ nation are objective. The phrase sinply
states the purpose of the criteria that the owner/shi pper nust consi der
prior to | oading equi nes on a conveyance.
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Several commenters objected to, or suggested changes to, the
criteria. Sone stated that the proposed regul ations would all ow the
shi pnent of blind aninmals that are unable to defend thensel ves, board a
conveyance, or travel without injury, as well as allow the transport of

equi nes that are extrenely ill, diseased, injured, incapacitated, or
not physically fit. One commenter stated that equines that exhibit
obvi ous di sease, injuries, or simlar indications of ill health should

not be transported unless they are being renoved froma facility for
humane destruction due to the disease or injury as determ ned by a
certified veterinarian. One commenter stated that we shoul d prohibit
the transport of any equine with a known physical problemlikely to
cause col |l apse and that animals that are in i nmedi ate and severe

di stress and determined unfit to travel by an accredited veterinarian
shoul d be i medi ately and hunanel y eut hani zed. One comenter stated
that, at mninum the regulations should require that an equi ne bear
wei ght evenly on all four |inbs as determ ned by a veterinarian.

In Sec. 88.4, paragraph (a)(3)(vii) prohibits the transport of
equi nes that are blind in both eyes. However, equines that are blind in
one eye can be transported safely and humanely when correctly | oaded
and placed on the conveyance. In addition, paragraph (a)(3)(vii)
requi res that equines be able to bear weight on all four |inbs, be able
to wal k unassi sted, be older than 6 nonths of age, and not be likely to
give birth during the trip. These requirenents wll, in nost cases,
prohi bit the transport of equines that are extrenely ill or diseased,

I njured, or incapacitated.

Two commenters stated that, to ensure that equines are fit for
travel, the owner-shipper certificate should be nodified to state,
""Horse is able to wal k unassi sted w t hout physical prodding or nmarked
difficulty.'' The comrenters stated that equines are often forced to
wal k onto vehicles through the use of whips, hard sl aps, kicks, or
ot her devices and that " “unassisted'' is not defined and could be
interpreted to allow the use of whips, hard slaps, etc. One comrenter
stated that an equine that cannot enter a conveyance under its own
power shoul d not be | oaded.

In Sec. 88.4, paragraph (a)(3)(vii) states that the equine nust be
able to bear weight on all four linbs and be able to wal k unassi st ed.
Unassi sted neans that the equine nust be capable of clinbing a ranp or
entering a conveyance with ease and under its own power. In addition,
Sec. 88.4(c) states that the equines nust be handled in a manner that
does not cause unnecessary disconfort, stress, physical harm or
traumna.

One commenter stated that the owner-shipper certificate should use
| anguage simlar to performance-based standards, i.e., require that the
equine arrive in a condition that neets the requirenents of ani mal
cruelty | aws.

We believe that a reference to animal cruelty | aws woul d not
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specifically address the needs of equines being transported to
sl aughter. We believe that our requirenents are clear.

Many comenters stated that pregnant mares, |ate-term pregnant
mares, foals of varying ages (up to 1 year), and foals |less than 600
pounds shoul d not be transported to slaughtering facilities.

Equines that are likely to give birth during transport can devel op
serious conplications if they foal during transport. In addition, the
mare's and the foal's well-being could be in danger. Anobng ot her
things, Sec. 88.4(a)(3)(vii) states that an equi ne cannot be
transported if it is likely to give birth during the trip. If an owner/
shi pper thinks it's possible that a mare is close to delivering, the
owner/ shi pper should not put the mare on the conveyance. |If an owner/
shi pper transports a late-term pregnant nmare that gives birth during
transport, the owner/shipper nmay be found in violation of the
regul ations. In addition, the owner/shipper could be found to have
fal sified the owner-shipper certificate. W believe that, as |ong as
the mare is not likely to give birth during transport, it can be safely
transported.

As to the transport of foals to slaughtering facilities,

Sec. 88.4(a)(3)(vii) prohibits, anong other things, the transport of
equi nes | ess than 6 nonths of age to a slaughter facility. W believe
that foals older than 6 nonths of age, including those that weigh | ess
t han 600 pounds, can be transported safely and hunmanely if the foals
are | oaded in a proper nmanner.

One comenter stated that mares should not be taken fromtheir
foal s and shipped to slaughter if their foals are under 4 nonths of
age.

We do not believe that it is necessary to prohibit the shipnent of
mares that will |eave 4-nonth-old foals on the prem ses of origin.
Foal s are weaned from1l to 9 nonths of age, depending on the standard
practice of the prem ses of operation. Weaning is extrenely traunmatic
at any age and could be in direct proportion to the time the nmare and
foal spend together. Fromthis standpoint, separating a nmare fromits
foal at 4 nonths may be | ess stressful for the mare and the foal than
when the foal is older.

Several commenters expressed concern that shoed equi nes, especially
equines with shoes on their hind feet, could injure other equines and
said they should not be transported.

W are aware that equines can be injured when kicked by other
equi nes that are wearing shoes. In addition, shoes can be slippery in a
conveyance if the proper flooring is not provided. As stated
previously, these regul ations are perfornance-based standards. W
bel i eve that shoed equines nay be transported safely if the owner/
shi pper takes proper precautions and, therefore,
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w Il not prohibit the transport of shoed equi nes. However, the owner/
shi pper nust ensure that equines are not injured during transport. Any
injuries that an equine incurs during transport may result in the
owner/ shi pper being found in violation of the regul ati ons and subj ect
to civil penalties as provided in Sec. 88.6.

One comrenter stated that the regulations will require owners to
keep | ane and debilitated equines or pay for euthanasia rather than
sell the equines to slaughter to sal vage sone val ue.

The regul ations pertain to those individuals who neet the
definition of owner/shipper. An individual or entity is exenpt from
these regulations if the individual or entity transports 20 or fewer
equi nes to slaughtering facilities or transports equines to
slaughtering facilities incidental to his or her principal activity of
production agricul ture.

Omner - Shi pper Certificate; ldentification of Special Handling Needs

Proposed Sec. 88.4(a)(3)(vi) (redesignated as Sec. 88.4(a)(3)(viii)
in this final rule) stated that the owner-shi pper certificate should
i nclude a description of anything unusual with regard to the physi cal
condition of the equine, such as a wound or blindness in one eye, and
any speci al handling needs.

One commenter stated that special handling needs neans taping and
Wi ring horses nouths for the entire journey, which are practices that
shoul d be prohibited. Many commenters stated that taping shut the
nmout hs and/ or eyes of aggressive horses is i nhumane and shoul d be
prohi bited. One added that taping the nostrils of equines should be
banned. One commenter stated that the neaning of special handling is
not clear and that we should renpove those words from
Sec. 88.4(a)(3)(vi). This comenter questioned whether a deternination
by APHI S that an equine required special handling would override a
di fferent opinion expressed on an owner-shipper certificate.

By speci al handling needs, we neant that an owner/shipper should
provide any information that should be taken into account to ensure the
saf e and humane transport of the equine. For exanple, an owner/shi pper
could use this space to indicate that an equine is blind in one eye,
whi ch woul d alert those handling the equine to be cautious when
handl i ng the horse. W have slightly reworded the provision concerning
special handling needs in this final rule to clarify what we nean.
Speci al handling needs should in no way be interpreted to mean
instructions for taping or wiring the nouths or taping the eyes or
nostrils of equines. We do not condone such practices. In fact,

Sec. 88.4(c) of the regulations requires the handling of equines in a
manner that does not cause unnecessary disconfort, stress, physical
harm or trauma to the equines. The educational programthat we are
devel oping wil| explain appropriate techniques for the humane transport
of equines to slaughtering facilities.
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Owner - Shi pper Certificate; Date, Tine, and Place of Loading

Proposed Sec. 88.4(a)(3)(vii) (redesignated as Sec. 88.4(a)(3)(ix)
inthis final rule) stated that the shipper or owner nust indicate on
the certificate the date, tinme, and place the equi nes were | oaded.

Two commenters stated that the departure tine should be noted and
one comrenter stated that a third party should verify the exact tine
and | ocation of | oading.

We believe that the tinme each equi ne was | oaded onto the conveyance
Is nore essential than the tinme of departure because, based on
Sec. 88.4 (b)(2), any equine that has been on the conveyance for 28
consecutive hours, whether the conveyance was in notion or not, nust be
of f| oaded and provi ded appropriate food, potable water, and the
opportunity to rest for 6 consecutive hours.

We do not believe that a third party should be required to verify
the tinme and location of loading. If an owner/shipper falsifies the
owner - shi pper certificate, the falsification my be a crimnal offense
that could result in a fine of not nore than $10, 000 or inprisonment
for not nore than 5 years or both.

Owner - Shi pper Certificate; Other Coments

One comrenter stated that APHI S should require the owner-shi pper
certificate to be legibly filled out in ink or typed and shoul d
prohi bit script witing other than for the signature. One commenter
stated that the departure tine should be witten in ink.

We agree that the owner-shipper certificate nust be legibly
conpleted. W are anending Sec. 88.4(a)(3) to require the owner/shipper
to type or legibly provide in ink the information required on the
owner - shi pper certificate. If the owner-shipper certificate is not
| egi bly conpl eted, the owner/shi pper may be assessed a civil penalty.

One comrenter wanted the certificate to state that the equi ne was
| oaded under the supervision of the owner/shipper. The commenter al so
requested that the certificate include a statenent that the horse's
condition, gender, and size were taken into account in positioning it
in the vehicle.

We do not believe it is necessary to require a statenent that the
equi ne was | oaded under the supervision of the owner/shipper. The
owner/ shi pper nmust conpl ete and sign the owner-shipper certificate, so
he or she nust be present. W do not believe that adding a qualifying
statenent that the equine's condition, gender, and size were taken into
account when | oading is necessary. However, our educational program
will include instruction on the proper |oading and offl oadi ng of
equi nes, as well as how to position aninmals so that smaller or thin
equi nes or ponies are not harmed by |arger equines.

Anot her comrenter al so stated that the owner-shipper certificate
shoul d i nclude the nane and address of the shipper and the owner if the
owner is not the shipper.

We do not believe that the owner has to be identified on the

http://www.fsis.usda.gov/oa/congress/hh_att6.htm (32 of 80) [5/28/2002 9:49:05 AM]



Commercia Transportation of Equines to Slaughter; Final Rule

certificate if he or she is not the shipper. In nost cases where the
owner is not the shipper, the shipper will have purchased the equines
froman auction/ market. The records mai ntai ned at nost auction/ markets
I nclude the identification and address of the owner of the equines
should it becone necessary to trace the owner

One comrenter stated that funds should be set aside for a panphl et
with clear instructions on the proper handling of equines and
conpl etion of the owner-shipper certificate.

The educational program we are developing in conjunction with this
rule will provide guidelines for the hunmane transport of equines to
slaughtering facilities, including instructions for conpletion of an
owner - shi pper certificate.

Segregation of Stallions and Aggressive Equi nes

Proposed Sec. 88.4(a)(4)(ii) required that each stallion and any
aggressi ve equi nes be segregated on the conveyance to prevent them from
havi ng contact with any other equine on the conveyance.

Many conment ers expressed concern that our requirement for the
segregation of stallions would encourage point-of-sale castration. They
recommended that our rule be anended in sone way to di scourage point-
of -sal e castration. One comenter stated that the regul ations should
not allow a stallion to be gelded within 2 weeks preceding transport
unless it i s segregated and acconpani ed by a signed and dated
veterinary certificate.

We do not believe that the regul ations need to address point-of-
sal e castration. A recovery period of 21 days or nore is

[[ Page 63600] ]

necessary for the site of castration to heal. If an equine arrives at
sl aughter with a fresh and open wound, the equine's value will decline,
and the owner/shipper will [ ose noney. The healthier an equine is upon

arrival at the slaughtering facility, the nore that equine is worth. In
addition, stallions retain their aggressive behavior for a period of at
| east 30 days after castration. Therefore, an owner/shi pper could not
circunvent the requirenment for segregating a stallion by performng a

poi nt-of -sal e castration because the equine would still be aggressive,
and aggressi ve equi nes nust be segregated from other equines in the
conveyance.

Many conmenters stated that equines should be segregated by size
and/ or sex, several commenters added age, and one conmenter added
hei ght and wei ght. One comenter stated that all equines 14.2 hands or
| ess shoul d be shi pped on separate conveyances from | arger equines. One
commenter stated that thin, weak, and old horses should be separated.
As stated previously, we designed perfornmance-based standards to
ensure that equines have sufficient space and are protected frominjury
during transport. We do not believe it is necessary to spell out in the

http://www.fsis.usda.gov/oa/congress/hh_att6.htm (33 of 80) [5/28/2002 9:49:05 AM]



Commercia Transportation of Equines to Slaughter; Final Rule

regul ati ons exactly how this nust be acconplished. However, the
educati onal program we are devel oping will show appropriate ways to
transport equines and will address |oading by size. It is worth noting
that, if an equine is extrenely thin, weak, or old, the equine may not
be fit to travel as required by Sec. 88.4(a)(3)(vii).

Sone commenters stated that we should not require segregation of
aggressi ve equi nes. One comenter stated that we nmay have gone beyond
our authority under the statute to require the segregation of
aggressive equines, along with stallions. Several coments stated that
it was unclear what we nmeant by "~ "~ aggressive'' or how aggressiveness
woul d be determ ned. One comenter stated that it was not clear who
woul d be responsi ble for determ ni ng whet her an equine i s aggressive.
Two conmenters expressed concern that an equi ne may not be aggressive
duri ng observation prior to transport but may becone aggressive during
transport. One commenter suggested that we require segregation of any
equi ne "~ "that has been observed to display aggressi veness toward ot her
horses,'' to give the shipper sone direction and protection if an
equi ne that did not show aggressive behavi or becones aggressi ve when
transport begins.

The statute directs the Secretary to review, anong other things,
the segregation of stallions from other equines and such other issues
as the Secretary considers appropriate. The nmain purpose for separating
stallions (uncastrated mal e equines that are 1 year of age or older) is
that stallions are known to be aggressive aninmals that are easily
provoked into attacking other equines. In line with protecting equines
from aggressi ve behavior by stallions, we believe that any aggressive
equi ne shoul d be separated fromthe other equines as set forth in
Sec. 88.3(a)(2). In fact, one of the USDA-conm ssioned studi es observed
that the segregation of stallions did not solve the entire aggression
probl em The study determ ned that aggressive geldings and mares had to
be separated in the sane manner as stallions.

The use of "~ “aggressive'' in the regulations is in accordance with
the definition of the term  "aggressive'' found in various
dictionaries. If an equine attacks another equine for no apparent
reason or kicks or bites another equine w thout provocation, for
exanpl e, we believe that equi ne should be considered aggressive. The
educati onal program we are devel oping will provide gui dance concerni ng
aggr essi ve equi nes. However, USDA representatives wll be aware that
some equi nes that have not exhibited aggressive behavior on previous
occasi ons may do so under certain conditions, and they will take into
consi deration that the owner/shi pper nay not have had prior know edge
of the equines' aggressive tendencies.

Sonme commenters stated that mares with foals should be segregated
from ot her equines during transport. W believe that nares with foal s
may be transported safely with other equines if the owner/shipper takes
proper precautions and, therefore, we will not require the segregation
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of mares with foal. The educational programthat we are devel oping w |
show owners, shippers, and ot her stakehol ders in the equine

sl aughtering industry appropriate | oadi ng procedures and pl acenent of
equi nes in the conveyance.

Several commenters stated that equines with shoes on their hind
feet shoul d be segregated.

As stated previously, these regul ati ons are performance-based
standards. W believe that shoed equines may be transported safely with
ot her equines if the owner/shipper takes proper precautions and,
therefore, we will not require the segregati on of shoed equi nes.
However, the owner/shi pper nust ensure that equines are not injured
during transport. Any injuries that an equine incurs during transport
may result in the owner/shipper being found in violation of the
regul ati ons and subject to civil penalties as provided in Sec. 88.6.

Fl oor Space

Proposed Sec. 88.4(a)(4)(i) stated that equines on the conveyance
nmust be | oaded so that each equi ne has enough floor space to ensure
that no equine is crowded in a way likely to cause injury or
di sconfort.

Several commenters stated that this requirenent is vague and t hat
specifications for floor space should be included in the regul ati ons.
One commenter stated that the nunber of equines carried should be equal
to the length of the conpartnent in feet divided by 4. One comenter
suggested a standard of 1.75m 2\/equine or approximtely 18 square feet
per equi ne. Sone commenters provided further suggestions based on
transit tinme, and/or the nunber, ages, and size of the equines. One
comenter stated that a nunerical density specification should be
provi ded and shoul d be based on scientific studies and practi cal
experience. One commenter stated that we should determ ne an average
nunmerical figure that is safe and acceptable for each vehicle type
based on research and require each vehicle to have a pernmanent tag
affi xed that specifies the range or the nunber of equines/ponies that
are acceptable to be transported in the vehicle at one tine. One
comenter stated that we should determ ne the appropriate density of
equi nes for each vehicle-type, based on studies conducted by Texas A&M
and Col orado State University. Several commenters stated that horse
I ndustry standard for trailers is 8 to 15 horses and not the 40 to 45
that would be permtted for slaughter transport. One commenter
suggested a systemin which equines may be transported at higher
densities during shorter trips, but at |ower densities for |onger
trips. This commenter stated that his studies and experience indicate
that slaughter-type horses that are transported for 28 hours shoul d be
transported at a nuch |lower density than the industry average (13 to 14
square feet per horse).

We were directed by Congress to draft performance-based regul ati ons
wher ever possi ble. Ower/shippers wll have to | oad equines in a manner
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that will avoid injury to the equines. Overcrowding in a conveyance can
cause animals to bruise and sustain other injuries. This could result

I n the owner/shi pper being found in violation of the regulations and
bei ng assessed a civil penalty. Oamer/shippers al so have sone market -
based

[ [ Page 63601]]

I ncentive to prevent injury to equines during transport because bruised
carcasses command | ower market values. Qur educational programw ||
hel p owner/shi ppers conply with the perfornmance-based standards. The

educational programw || address many issues, including |oading density
and floor space. The educational programw ||l be directed towards
owners, shippers, and other stakeholders in the equine slaughtering

I ndustry.

(bservation of Equi nes During Transport

Proposed Sec. 88.4(b)(2) stated that, during transit to the
sl aughtering facility, the shipper nmust observe the equines as
frequently as circunstances allow, but not |ess than once every 6
hours, to check the physical condition of the equines and ensure that
the regul ations are being foll owed. Proposed Sec. 88.4(b)(2) also
stated that veterinary assistance nust be provided as soon as possible
for any equines in obvious physical distress.

Many comenters stated that observation of the equines every 6
hours is insufficient. Some of these commenters provi ded observation
ranges of every 2, 3, and 4 hours. One commenter stated that equines
shoul d be observed the first hour and every 6 hours after. One
commenter stated that equi nes should be observed each tine the
conveyance stops for a break or refueling, but not |ess than once every
6 hours, and that the equines nust be allowed to rest for no | ess than
30 minutes while the vehicle remains stopped. One commenter stated that
the phrase " "not |ess than once every 6 hours'' is msleading and that
we should replace it with the phrase "~ "at |east once every 6 hours.'

We believe that the requirenent conveys the neaning that the
equi nes are to be observed once every 6 hours or nore often. W
provided a maxi mumtine of every 6 hours because we believe that this
I s the maxi mum anount of tine that equines should go w thout
observation to ensure that none have fallen or have becone otherw se
physically distressed en route. However, Sec. 88.4(b)(2) requires
shi ppers or owners to observe the equines as frequently as
ci rcunstances allow during transport, which would include during breaks
fromdriving and refueling.

One comrenter stated that we should clarify whether adequate
observation includes stopping the truck and clinbing on the trailer in
any weat her and lighting conditions to exam ne the equi nes.

(bservation of the equines by the owner/shi pper neans that the
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owner/ shi pper nmust stop the conveyance and observe each equi ne at | east
once every 6 hours. The owner/shi pper has the responsibility of

| ocati ng an area where observation of the equines can be perforned
safely and conpletely.

One commenter stated that Sec. 88.4(b)(2) should require veterinary
assi stance as soon as ~ reasonably'' possible.

W believe that Sec. 88.4(b)(2), as worded, conveys an appropriate
sense of urgency and does not require an owner/shi pper to do anything
unr easonabl e. Veterinary assi stance nust be provided as soon as
possi ble to ensure the safe and humane transport of equines in the
conveyance. Also, in this final rule, Sec. 88.4(b)(2) requires owner/
shi ppers to obtain the services of an equine veterinarian for
veterinary assistance. W believe that an equine veterinarian wll be
better equi pped than nost other veterinarians to handl e equi nes. The
educati onal program we are devel oping in conjunction with this
regulation will provide participants with a |ist of equine
veterinarians within the United States and their tel ephone nunbers.

One commenter stated that the regul ati ons should specify how
equines that die in transit should be handl ed.

Qur regulations are intended to ensure that equines transported to
slaughtering facilities are fit to travel and, therefore, not likely to
die in transit. However, in this final rule, Sec. 88.4(b)(2) states
that if an equine dies in transit, the driver of the conveyance nust
contact the nearest APHI S office as soon as possible and allow an APH S
veterinarian to examne the equine, and, if an APH S veterinarian is
not avail abl e, the owner/shi pper nmust contact an equine veterinari an.

O fl oadi ng of Equines After 28 Hours

Proposed Sec. 88.4(b)(3) stated that during transit to the
sl aughtering facility, the shipper nmust offload fromthe conveyance any
equi ne that has been on the conveyance for 28 consecutive hours and
provi de the equi ne appropriate food, potable water, and the opportunity
to rest for at |east 6 consecutive hours. In addition, proposed
Sec. 88.4(b)(3) stated that, if such offloading is required en route to
the slaughtering facility, the shi pper nust prepare another owner-
shi pper certificate and record the date, tinme, and | ocation where the
of fl oadi ng occurred. Both owner-shipper certificates would then need to
acconpany the equine to the slaughtering facility. In this final rule,
the requirenment for conpleting a new certificate if equines are
unl oaded is at Sec. 88.4(a)(4).

Many conment ers opposed all owi ng 28 hours w thout water, and many
opposed allowi ng the transport of horses for 28 hours w thout food,
wat er, or rest. Most of these commenters stated that equines nust be
provi ded water, food, and/or rest, and unl oaded at tinmes ranging from
every 4 to 24 hours or reasonable intervals, and sone added that the
time for water, food, and rest should be whether the vehicle is in
transit or stationary. Many comenters stated that equines shoul d not
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be wi thout water, and sone added food, for tinme periods ranging 3 to 12
hours, and sone added that water could be provided during the
observation period. Several commenters stated that studies have shown
that equines suffer serious and traumatic health problens fromtravel
for periods under 28 hours, and several commenters referenced 24 hours.
One commenter stated that the anpbunt of tinme that equines are deprived
of water, food, and rest should be reviewed by a qualified veterinarian
to establish that fewer hours should be specified. Several comenters
stated that the standard of 28 hours was determ ned primarily using
young, healthy horses, and that equines going to slaughter are not
young or healthy. Several commenters stated that the USDA-comm ssi oned
studies did not take into account such variables as the age and
condition of the equines, the density of equines on the truck, and
tenperature or other conditions. Sonme comenters, apparently thinking
the 6-hour period of food, water, and rest prior to | oading could occur
at any tinme prior to | oading, expressed concern that equines could be
wi t hout water for nore than 28 hours if transport took 28 hours.
Several commenters stated that we should recomrend a rest period of 8
hours that is not included in the transit |ength,

In accordance with Sec. 88.4(a)(1), an owner/shi pper nust provide
equi nes appropriate food, potable water, and an opportunity to rest for
a period of not |less than 6 consecutive hours imediately prior to the
equi nes bei ng | oaded on the conveyance. Therefore, 28 hours woul d be
the | ongest an equine could go wthout being offered food and water
during transport to a slaughtering facility in the United States.

We based the requirenents in Sec. 88.4(b)(3) on the concl usions of
t he USDA- conm ssi oned research, which was perforned by veterinarians.
In addition, various times that horses could be w thout water were
reviewed by a panel of qualified veterinarians who established that the
research was valid. At |least half of the USDA-comm ssioned research
I nvol ved

[[ Page 63602] ]

sl aughter horses for conparison. In fact, one of the studies involved
306 horses that ranged from1l to 30 years of age, and 33 percent of the
horses were 16 years of age or ol der.

Further, some of the research sinulated transport to sl aughter
under varying situations. For instance, straight-deck trucks were
di vided into conpartnents with four |levels of density, and the equines
were transported during the hottest part of the day during the summer.
The research al so showed that frequent |oadi ng and unl oadi ng caused
nore distress to equines than allowing the equines to remain on the
conveyance.

One commenter stated that the USDA-conmm ssioned research perforned
in 1998 by Drs. Carolyn Stull, Ted Friend, and Tenple G andi n was
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devel oped to deny that water, food, and rest are basic needs. Several
commenters stated that the research was biased and fl awed and that sone
of the researchers contradicted their findings in previously published
studi es and findings. One commenter cited a study by Dr. Stull that
reconmended water every 6 to 8 hours, if possible. Many commenters
stated that the USDA-conm ssioned study performed by Dr. Stul
concluded that trips |longer than 27 hours showed effects in equines
that were considered to be reliable stress indices and that injuries
increased with travel times over 27 hours. These commenters added that
Dr. Stull performed a study that concluded that transportation in hot,
hum d conditions should attenpt to mnimze thermal stress by
frequently offering (every 4 to 6 hours) water to horses and limting
the duration of the trip. These comenters and several others stated
that Dr. Friend perfornmed a study that concluded that tane horses in
good condition could be transported for up to 24 hours before
dehydration and fatigue becane severe; however, they stated that the
study was term nated after 24 hours because 3 of the 30 horses were
deenmed unabl e to continue and concluded that if horses nust be
transported nore than 24 hours, the truck nust be equipped with a

wat eri ng device. One commenter stated that the study perfornmed by Dr.
Stull was biased because she used horses in the study that were

i dentified by cooperating brokers and transport drivers who had an
interest in the outcone of the study. Another comenter al so stated

t hat peopl e associated with the auction facility and sl aughtering
facility used for Dr. Grandin's study were nade aware of the study
ahead of tine.

We conm ssioned the performance of research to identify appropriate
timeframes in which food, water, and rest should be provided to ensure
that the last trip for equines being transported to slaughter was a
tol erabl e one. The research was perforned to address the transport of
equi nes to slaughtering facilities. Qur results were based on the nost
recent research, which may have shown different results than previous
research by the sane researchers. W based the requirenents for food,
wat er, and rest on the conclusions of the research. The study perforned
by Dr. Stull that was cited by the commenters regarding the
transportation of equines in hot and hum d conditions was perforned to
determ ne the optinmal conditions for the transport of performance
hor ses.

It is true that Dr. Stull's USDA-commi ssi oned research study
concluded that trips |onger than 27 hours coul d cause distress to
equi nes; however, as stated in the proposal, we believe that 28 hours
will allowfor realistic travel tines fromnost points of the United
States to equine slaughtering facilities w thout the equines undergoing
serious physiological distress. In npost cases, we believe equines wll
be transported fromthe point of |oading to the slaughtering facility
W thin 24 hours.
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It is true that the equines used in Dr. Stull's study were
i dentified by cooperating brokers and transport drivers. Dr. Stull's
study required a |l arge nunber of equines that were destined for
transport to slaughtering facilities. W believe that the
i dentification of equines by brokers and drivers did not have a
significant inpact on the results of the study.

The nature of the research perforned by Dr. Grandin required her to
have access to the equines for exam nation. The prem ses were
privatel y-owned and, as a consequence, there had to be a certain |evel
of cooperation with the owners or managenent of the prem ses. However,
we do not believe that the | evel of cooperation affected the results of
t he study.

Several commenters suggested that providing water to equi nes en
route, via an onboard watering system mght be preferable to unl oadi ng
equi nes after 28 hours because unl oadi ng and | oadi ng equi nes from a
conveyance causes stress. One commenter suggested that | oadi ng equi nes
at a reduced density and watering enroute should be an alternative to
unl oadi ng. One commenter stated that each conveyance should contain at
| east 10 gallons of water for every 20 equines for energencies, in
addition to the equine's regul ar water supply.

We believe that unloading after 28 hours to provided food, water,
and rest is appropriate based on the findings of the USDA-comm ssi oned
resear ch.

Several commenters stated that APHIS is not follow ng the findings
of the USDA-conm ssioned research because APH S i ndi cated that equi nes
do not experience serious physiological distress for 30 hours w t hout
water if they have had access to water during the 6-hour period prior
to deprivation.

It is true that we stated in the proposed rule that the USDA-
conmmi ssi oned studi es showed that equines that had access to water in
the 6-hour period before deprivation occurred did not experience
serious physiological distress for up to 30 hours w thout further
access to water. However, we believe that a 28-hour maxi num al | owabl e
timeframe for deprivation of food, water, and rest during transport to

slaughter will allow for realistic travel times fromnost points of the
United States to the equine slaughtering facilities and ensure that the
equines will not undergo serious physiological distress.

One commenter stated that adequate water, ventilation, and feed
nmust be provi ded because equi nes are often sold by the pound, and | oss
of weight during transport reduces revenue for the seller.

In accordance with Sec. 88.4(b)(3), the owner/shipper nust offl oad
fromthe conveyance any equi ne that has been on the conveyance for 28
consecutive hours and provide the equine appropriate food, potable
wat er, and the opportunity to rest for at |east 6 consecutive hours.
However, the owner/shi pper may provi de appropriate food, potable water,
and rest to equines at any point during transit that it is safe to do
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so.

One commenter stated that we should recommend the of fl oadi ng of
equi nes every 10 hours when drivers are required to stop and rest
because drivers are not allowed to drive for 28 hours straight. One
comenter stated that equi nes should be provided water, food, and rest
at each rest stop.

It is not clear whether the cormmenter was referring to each rest
area long the interstate or each tine the driver stops for a rest. In
sone areas, rest stops can be with 30 to 60 m nutes of each ot her,
whi ch coul d be an unnecessary burden on the owner/shipper. Further, we
do not believe that it is necessary to require the owner/shipper to
provi de the equines with food, potable water, and rest at every rest
stop for the driver. Drivers nust stop periodically for personal and
safety reasons. The timng of these stops has nothing to do with the
wel | - bei ng of the equines.

[ [ Page 63603]]

One commenter stated that equines should be of fl oaded at wei gh and
check stations when crossing a State or Federal boundary so that the
equi nes can be inspected for injuries because visibility is better
conpared to observing the equines while they are in the conveyance.

O fl oadi ng equi nes at wei gh and check stations could be a safety
hazard for the equines due to the presence of other conmercial vehicles
that are not involved with the transport of equines. In addition, weigh
and check stations would have to be equipped with facilities that could
provi de food, water, and contai nnent of equines.

One comenter stated that the regul ations are not clear whether the
28-hour rule includes the anobunt of tinme an APHI S official nay spend
exam ning the equines. One commenter stated that Sec. 88.4(b)(3) should
exenpt time required for inspection by USDA, State or Federal |aw
enforcenent officials, or any other delay in the direct transport of
t he equi nes due to governnental or |aw enforcenent interference with
novenent of the conveyance.

Section 88.4, paragraph (b)(3), requires any equi ne that has been
on a conveyance for 28 consecutive hours to be offl oaded and provi ded
appropriate food, potable water, and the opportunity to rest for at
| east 6 consecutive hours. We do not believe that anendi ng
Sec. 88.4(b)(3) to address delays due to | aw enforcenent officials is
appropriate. Equines that have been on a conveyance for 28 hours need
to be of fl oaded and provided food, rest, and, nost inportantly, potable
wat er, regardless of the reason that they were on the conveyance for 28
hour s.

Handl i ng of Equi nes

Proposed Sec. 88.4(c) required the handling of all equines in

comercial transportation to a slaughtering facility to be done as
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expeditiously and carefully as possible in a manner that does not cause
unnecessary disconfort, stress, physical harm or traunma. Proposed

Sec. 88.4(c) also prohibited use of electric prods on equines in
comercial transportation to a slaughtering facility for any purpose,

I ncl udi ng | oadi ng or offloading on the conveyance, except when human
safety is threatened.

Many commenters stated that any use of electric prods should be
banned or prohibited, and sonme of these commenters stated that other
equi pnent is readily available if human safety is threatened. One
commenter stated that we should provide clarification as to who
det erm nes when hunman safety is threatened. One comenter stated that
use of an electric prod can elicit unpredictable novenent in horses.
One commenter stated that the | oading of equines should be nonitored to
ensure that prods are not used.

One of the purposes of the regulations is to ensure that equines
are transported w thout unnecessary disconfort, stress, physical harm
or trauma. Therefore, the regulations prohibit the use of electric
prods, except in cases when human safety is threatened. W |limted the
use of electric prods to situations in which human safety is threatened
to decrease the potential that prods could be used in abusive
situations. W agree that there nay be other equipnment that can be
used; however, they may not elicit a response quickly enough in alife
or death situation. The owner/shipper is the entity who nust nake the
determ nati on of whether human safety is threatened. A USDA
representative cannot be present in all areas that equines may be
| oaded for transport to slaughtering facilities; however, if an owner/
shi pper uses an electric prod when human safety is not threatened and
evi dence of that abuse is found, that person may be found in violation
of the regul ati ons.

Many commenters stated that netal pipes and sharp or pointed
obj ects capabl e of piercing the skin should be banned. Many commenters
stated that no inplenent, device, contrivance, nmechani sm apparatus,
appl i ance, contraption, instrunment, tool, or utensil should be all owed
to be used, including for the control or restraint of the equines, that
was not expressly and specifically designed for use on equi nes and
general ly recogni zed as such. In addition, several comenters stated
that only restraints considered humane shoul d be used. Two comenters
stated that, in addition to electric prods, whips or any other object
that could cause injury or pain should be prohibited except when human
safety is directly threatened by an equi ne.

We cannot provide a list of all inplenents that have been or could
be used on equi nes because of the nunber of possibilities; however, the
use of any inplenent that does not provide equines with the care
described in Sec. 88.4(c) should not be used and could be a violation
of the regul ations.

Exam nati on of Equi nes at Any Poi nt
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Proposed Sec. 88.4(d) stated that at any point during the
comercial transportation of equines to a slaughtering facility, a USDA
representative may exam ne the equi nes, inspect the conveyance, or
review the owner-shipper certificates required by Sec. 88.4(a)(3).

Several commenters stated that Sec. 88.4(d) should state " nust
rather than "~ “may."''

W use "may'' in Sec. 88.4(d) because a USDA representative my
not be able to exam ne all equines, inspect all conveyances, or review
all of the owner-shipper certificates. However, USDA representatives
are authorized by Sec. 88.4(d) to inspect the equines and conveyances
as the need arises, and USDA representatives will collect all of the
owner - shi pper certificates at slaughtering facilities.

One commenter stated that Sec. 88.4(d) should require a USDA
representative, his or her designee, a weigh station or agricultural
check poi nt enpl oyee, or other |aw enforcenent personnel to enforce the
requi renents of the regulations during transit as well as upon arrival
at the slaughter facility. One comenter stated that we should clarify
whet her | aw enforcenent officials can performduties such as inspect
vehi cl es, conduct investigations, exam ne the animals and sei ze and
I mpound the animals, if necessary. Sone commenters stated that there
shoul d be a provision that allows |aw enforcenent officials, State or
Federal enpl oyees, or inspectors to ensure an owner or shipper's
conpliance with the regul ati ons.

In a State that has its own regul ations regarding the transport of
equi nes to slaughter, that State's police or | aw enforcenent personnel
can enforce the State's regul ations. The statute does not provide for
Federal enforcenent actions by State and | ocal | aw enforcenent
personnel in State and |ocal courts.

One commenter stated that equines should be shipped directly and
expeditiously fromthe point of |oading to the slaughtering facility
wi t hout stopping between the points for USDA representatives to conduct
exam nations, which the commenter stated could be potentially harnfu
and cause stress to the animals. This commenter stated that the manner
at which the equines arrive at the slaughtering facility should be
sufficient.

We believe that we need to be able to check conveyances, equi nes,
and paperwork if we have any concerns that equines nay be being

transported in violation of the regulations. Every transport will not
be subject to such an exam nation; however, if an exam nation has to be
conducted, the USDA representative will consider the welfare of the
equi nes in the conveyance and will not take nore tinme than necessary to

performhis or her duties.
[[ Page 63604] ]

Direction to the Oamer/ Shi pper To Take Action
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Proposed Sec. 88.4(e) stated that, at any tinme during the
comercial transportation of equines to a slaughtering facility, a USDA
representative may direct the shipper to take appropriate actions to
alleviate the suffering of any equi ne. Proposed Sec. 88.4(e) al so
stated that, if deened necessary by the USDA representative, such
actions could include securing the services of a veterinary
professional to treat an equine, including performng euthanasia if
necessary.

Several commenters stated that Sec. 88.4(e) should state that a
USDA representative "~ "nust,'' "“~“shall,'' or "~“should'' direct the
shi pper to take appropriate actions, and that such actions " "nust''

I ncl ude securing the services of a veterinary professional.

W use "nmay'' in Sec. 88.4(e) because this provision authorizes a
USDA representative to direct the owner/shipper to take appropriate
actions to alleviate the suffering of any equi ne based on the

representative's assessnent of the equine's condition. ~ Mist'' would
i mply that such direction will be necessary in all cases. Simlarly, we
say that such action "~“could' ' include securing the services of a
veterinary professional because those services will not always be
necessary.

One comenter stated that Sec. 88.4(e) should state that the
services of a veterinary professional will be secured if " “reasonably""’

avai | abl e.

We believe that if a USDA representative directs the owner/shipper,
as provided in Sec. 88.4(e), to secure the services of a veterinary
prof essional to treat an equine, the veterinary professional should be
secured as soon as possible.

One comrenter stated that Sec. 88.4(e) should refer to a USDA
representative "~ “or his or her designee.'' In addition, this comenter
stated that the veterinary professional should be an equine veterinary
pr of essi onal .

W do not believe that Sec. 88.4(e) needs to indicate "~ his or her
desi gnee'' because we define USDA representative as any USDA enpl oyee
aut hori zed by the Deputy Adm nistrator, Veterinary Services, APH S, to
enforce the regul ati ons. However, we agree with the commenter that
Sec. 88.4(e) should specify that the veterinary professional nust be an
equi ne veterinarian. W have anended Sec. 88.4(e) to require the
veterinary professional to be an equi ne veterinarian.

Retenti on of the Omner-Shipper Certificate for 1 Year

Proposed Sec. 88.4(f) stated that the individual or other entity
who signs the owner-shipper certificate nust maintain a copy of the
owner - shi pper certificate for 1 year followng the date of signature.

Several commenters stated that the owner or shipper should retain a
copy of the owner-shipper certificate for a mninumof 2 years, and
sone of these comenters stated that we should retain a copy so that
information is readily accessible to those who are attenpting to trace
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| ost or stolen equines. One commenter stated that there should be

provi sions for |aw enforcenent and State agencies to have access to the
owner - shi pper certificates for identifying and | ocating stolen or

m ssi ng hor ses.

We believe that requiring a 1l-year retention of the owner-shipper
certificates is adequate. |If sonmeone is attenpting to trace a |ost or
stolen equine, the investigation will nore than |ikely take place
within a few nonths of the di sappearance of the equine. However, to
I nprove the capability of tracing | ost or stolen equines, APH S pl ans
to devel op a database of the information provided on the owner-shi pper
certificates. If necessary, information fromthe database could be
supplied to | aw enforcenent or State agencies, when requested.

Section 88.5 Requirenents at a Slaughtering Facility

Access to Food and Water After Unl oading

Proposed Sec. 88.5(a)(1l) stated that, upon arrival at a
sl aughtering facility, the shipper nust ensure that each equi ne has
access to appropriate food and potable water after being offl oaded.

Two commenters stated that the shipper should not be responsible
for providing food and water to equines at the slaughtering facility.
Bot h commenters stated that the slaughtering facility should be the
responsi ble party. One of these commenters stated that the shipper
woul d not know the conditions at destination and, in nost cases, would
not be the owner of the equines.

We believe that the requirenent in Sec. 88.5(a)(1) wll ensure that
t he owner/shipper notifies the proper officials of his or her arrival
at the slaughtering facility, and that the equines are offloaded into
an area where the slaughtering facility can provide food and potable
wat er .

One comrenter stated that Sec. 88.5(a)(1l) should state that the
managenent of the slaughtering facility nmust provide consent to the
shi pper to provide each equi ne access to appropriate potable water
after being offl oaded, but not food.

We believe that equines should be allowed access to both food and
potable water to naintain their well-being after being transported
W t hout access to food and water, sonetines over great distances. The
requi renment in Sec. 88.5(a)(1l) is to ensure that the owner/shi pper
notifies the proper officials of his or her arrival at the slaughtering

facility. W believe that nost shippers and owners will appropriately
communi cate with the proper personnel at the slaughtering facility
wi t hout the inclusion of the word "~ “consent'' in the regul ation.

One commenter stated that equi nes should be provided water every 4-
6 hours where they are housed before sl aughter.

The statute only allows us to regulate the transport of equines to
a slaughtering facility. Once the equines arrive at the slaughtering
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facility and are provided food, potable water after being offloaded in
accordance with Sec. 88.5(a)(1), the equines are subject to the
facility's feed and water schedul e.

One commenter stated that Sec. 88.5(a) should require the arrival
of a conveyance during regul ar business hours of the slaughtering
facility and to require the shipper to "~"imedi ately'' abide by the
requi renents set forth in Sec. 88.5(a).

We do not believe that requiring shipnments of equines to arrive at
sl aughtering facilities during normal business hours would al ways be in
the best interests of the equines. It could, for instance, result in
t he equi nes being kept on the conveyance for a longer tine than m ght
ot herwi se be necessary.

W do not believe that adding " immediately'' is necessary because,
I n nost cases, the owner/shipper will offload the equines and di scharge
his or her responsibilities as soon as possible after arrival.

Access to the Equines

Proposed Sec. 88.5(a)(3) stated that, upon arrival at a
sl aughtering facility, the shipper nust allow a USDA representative
access to the equines for the purpose of exam nati on.

Several commenters pointed out that USDA representatives are not
avai | abl e at slaughtering facilities on all days of the week or at all
hours. One commenter stated that Sec. 88.5(a)(3) should state that
managenent of the slaughtering facility must provide consent to a USDA
representative to have access to the equines for the purpose of
exam nation. The commenter also stated that

[[ Page 63605] ]

Sec. 88.5(a)(3) should state that the absence or delay in arrival of
the USDA representative will not prohibit the slaughtering facility
fromproceeding with the slaughter of the equines during its nornal
course of business. One commenter stated that if a USDA representative
I's not avail able prior to slaughter, an exam nation of carcasses for
brui sing or abrasions during inspection could be used to assess
Injuries incurred during transport to the slaughtering facility. One
comrenter asked who a USDA representative is. One comenter asked if
full-time veterinarians woul d be assigned to the sl aughtering
facilities to enforce the regul ati ons.

A USDA representative will be avail able during normal business
hours of the slaughtering facility to exam ne the equines. This
requi rement, therefore, should not cause any significant delays in
sl aught er operations. Al so, nost equines are delivered during the hours
of operation of the slaughtering facility. Regardl ess of when the
equi nes arrive, we believe a USDA representative nmust be given access
to the equines prior to slaughter for the purpose of exam nation.

A USDA representative may be any enpl oyee of the USDA who is
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aut hori zed by the Deputy Adm nistrator, Veterinary Services, APH S, to
enforce the regul ations. The enpl oyee could be an APH S veterinarian, a
Food Safety and I nspection Service (FSIS) enpl oyee, or any ot her USDA
enpl oyee so aut hori zed.

One commenter stated that Sec. 88.5(a)(3) should require equines to
be i nspected when they reach their destination.

In accordance with Sec. 88.5(a)(3), a USDA representative nust be
gi ven access to the equines for the purpose of exam nation; however,
the USDA representative will use his or her discretion in determ ning
whi ch equines to inspect and the extent of any exam nati on.

Access to the Animal Cargo Area

Proposed Sec. 88.5(a)(4) stated that, upon arrival at a
slaughtering facility, the shipper nust allow a USDA representative
access to the animal cargo area of the conveyance for the purpose of
I nspecti on.

One commenter stated that Sec. 88.5(a)(4) should require inspection
of the animal cargo area.

| nspection of the aninmal cargo area nay not be necessary in al
cases. This requirenent in Sec. 88.5(a)(4) alerts owner/shippers that
the animal cargo area of their conveyances nmay be inspected by a USDA
representative.

Owner / Shi pper Remai ni ng on Prem ses

Proposed Sec. 88.5(b) stated that the shipper nmust not |eave the
prem ses of a slaughtering facility until the equines have been
exam ned by a USDA representative.

One commenter stated that equine slaughtering facilities should not
have their slaughter schedules dictated by APH S. This comenter stated
that Sec. 88.5(b) should allow the shipper to | eave the prem ses of the
slaughtering facility if a USDA representative does not appear to
exam ne the equines within 3 hours after they are offl oaded fromthe
conveyance. One commenter stated that drivers should not have to wait
for the USDA representative and should be allowed to | eave the prem ses
I f an enpl oyee of the slaughtering facility is there to allow the USDA
representative access to the equines.

A USDA representative will be available for the exam nation of the
equi nes and conveyances during normal business hours, and we believe it
Is inportant for the owner/shipper to be present during these
activities. However, we agree that a driver who arrives at a
sl aughtering facility outside of normal business hours should be able
to | eave the prem ses to eat or rest. Therefore, Sec. 88.5(b) of this
final rule states that the owner/shipper nust not |eave the prem ses of
a slaughtering facility until the equines have been exam ned by a USDA
representative if the owner/shipper arrives during normal business
hours; however, if the owner/shipper arrives outside of normal business
hours, the owner/shi pper may | eave the prem ses but nust return to the
prem ses of the slaughtering facility to neet the USDA representative
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upon his or her arrival.

One commenter stated that Sec. 88.5(a) should provide that al
equi nes that are nonanbul atory upon arrival should be euthanized on the
vehicle after all other equines have been unl oaded and that euthanasia
shoul d be perforned by a |icensed and accredited veterinarian in an
approved manner. The comenter stated further that if arrival of a
veterinarian woul d cause tinme delays and suffering to the equine, the
regul ati ons shoul d provi de that euthanasia could be perfornmed by a
trai ned individual using approved nethods. In addition, the commenter
mai nt ai ned that the regul ati ons should provide that seriously injured
or downed animals may not be dragged, hoisted, thrown, or |eft alone
wi t hout nedical intervention.

Any equine that is seriously injured or nonanbul atory upon arrival
must be provided veterinary assistance and may not be m streated or
| eft unattended. A USDA representative will be avail able to exam ne the
equi nes upon their arrival at the slaughtering facility during normnal
busi ness hours. In nost cases, the USDA representative will be a
veterinarian; therefore, the USDA representative will be able to
perform eut hanasia, if necessary. If an equine is nonanbul atory, is
seriously injured, or is otherw se in obvious physical distress upon
arrival and a USDA representative is not available (i.e., because of
arrival of the equines at the slaughtering facility outside of normal
busi ness hours), Sec. 88.4(b)(2) requires the owner/shipper to obtain
veterinary assistance as soon as possible. W agree that equi nes that
beconme nonanbul atory shoul d be euthanized. In this final rule,
Sec. 88.4(b)(2) provides that equines that becone nonanbul atory en
route to a slaughtering facility nmust be euthani zed by an equi ne
veterinarian. Since we are requiring that euthanasia be performed by an
equi ne veterinarian, we do not believe that it is necessary to add that
eut hanasi a be perforned in an approved nmanner.
Transport of Equines Qutside the United States

Proposed Sec. 88.5(c) stated that any shipper transporting equi nes
to slaughtering facilities outside the United States nust present the
owner - shi pper certificate to USDA representatives at the border.

One commenter stated that Sec. 88.5(c) does not state that a USDA
I nspector wll inspect the equines to determ ne whether they are fit to
travel or whether the description on the owner-shipper certificate
mat ches the equines in the conveyance.

A USDA representative at the border will inspect conveyances
carryi ng equi nes destined for slaughter outside the United States when
he or she deenms it necessary.

Section 88.6 Violations and Penalties
Proposed Sec. 88.6(a) stated that the Secretary is authorized to

assess civil penalties of up to $5,000 per violation of any of the
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regul ations in part 88, and proposed Sec. 88.6(b) stated that each
equi ne transported in violation of the regul ati ons woul d be consi dered
a separate violation.

Many comenters stated that penalties for violation of the
regul ati ons should be crimnal instead of civil; otherw se, |aw
enf orcenment personnel will not be able to enforce them Sone comenters
stated that |aws nust be

[[ Page 63606] ]

enforced at auctions and feedlots, prior to | oading. One conmenter
stated that Sec. 88.6 should provide that a person who know ngly

viol ates the regulations shall, upon conviction, be subject to

i mprisonnment for not nore than 1 year or a fine of $5,000, or both, and
on conviction of a second or subsequent offense, the person shall be
subject to inprisonnent for not nore than 3 years or to a fine of

$8, 000, or both.

The statute does not allow the Secretary to establish crimnal
penalties for violations of the regulations. The statute allows the
Secretary to establish and enforce appropriate and effective civil
penalties only. As previously explained, the regulations pertain to
equi nes transported to slaughter fromany point of |oading, including
auctions/ markets and feedl ots.

One commenter stated that shippers should be subject to penalties
as prescribed by county, State, or Federal statutes or regul ations.

The regul ations do not prohibit counties or States from applying
penalties in accordance with their regulations if an owner/shi pper
violates their regulations even if the anmount of the penalty is nore
than that provided in Sec. 88.6(a).

One conmenter stated that civil penalties of up to $10, 000 rat her
t han $5, 000 shoul d be assessed. One comenter stated that if a
conveyance carrying a |load of equines is found to have a sharp
protrusion, a fine of $5,000 per equine in the conveyance seens
excessive, especially if an equine that is being transported caused the
protrusion by kicking the walls of the conveyance. This comenter
stated that a sliding scale should be used that increases the anount of
the fine proportional to the seriousness of the violation. This
commenter further stated that a sliding scale would help the shipper
know exactly what is expected of hinmlher, ensure that USDA
representatives levy the sane fines for the sane of fense, and provide
credibility to the USDA during any appeal s process. One commenter
stated that Sec. 88.6 should provide that civil penalties wll be
progressive, with the first offense receiving a witten warning; the
second offense a fine up to $500 per violation; the third of fense a
fine up to $2,500 per violation; and the fourth or subsequent offense a
fine up to the jurisdictional limt. One conmmenter suggested that we

http://www.fsis.usda.gov/oa/congress/hh_att6.htm (49 of 80) [5/28/2002 9:49:05 AM]



Commercia Transportation of Equines to Slaughter; Final Rule

provide for a mnimumfine of $500. One comment er suggested that each
day a violation occurs should be considered a separate violation.

In Sec. 88.6(a), we state that the Secretary is authorized to
assess civil penalties of up to $5,000 per violation. W proposed
assessing civil penalties of up to $5,000 per violation based on the
| egi sl ative history of the statute and our experience as a Federal
regul atory agency. We believe that a civil penalty of up to $5, 000 per
violation is appropriate and will be effective in deterring
nonconpl i ance with the regul ati ons. Anong other things, this belief is
based on our experience in enforcing the Aninmal Wl fare Act as anended
(7 U S.C 2131 et seq.) and the Horse Protection Act, as anended (15
U S C 1821-1831), two other statutes whose purpose is ensuring the
humane treatnent of aninmals. The statenent concerning each equi ne
transported in violation of the regul ations being a separate violation
al so derives fromthe statute's |legislative history and our experience
as a regul atory agency.

We do not believe that we need to include a sliding scale or a
m ni mum fi ne. The anmount of the civil penalty will be determ ned based
on the severity of the violation and the history of the owner/shipper's
conpliance wth the regul ations. Procedures will be in place to ensure
consi stent application of civil penalties. W also do not believe that
we need to consider each day that a violation occurs as a separate
violation. W believe that considering each equine transported in
violation of the regulations as a separate violation is sufficient.

One commenter stated that Sec. 88.6 should provide that a person
who assaults, resists, opposes, inpedes, intimdates, or interferes
W th any USDA representative or his/her agent in performng an offici al
duty pursuant to the regul ati ons should be assessed a fine of no |ess
t han $1, 000 and up to $5, 000.

There is a statute that provides protection to all Federal
enpl oyees (18 U.S.C. 111). The statute prohibits the assault on any
Feder al enpl oyee.

One commenter stated that APH S should provide that, for any person
who fails to pay a civil penalty, the Secretary shall request the
Attorney General to institute a civil action in a district court of the
United States or other court of the United States for any district in
whi ch the person is found, resides, or transacts business, to collect
the penalty, and to provide that the court shall have jurisdiction to
hear and deci de the acti ons.

| f an owner/shipper is unable to pay a civil penalty, we can pursue
paynment through a paynent plan or adjustnent of the anmount. However, if
the case is not settled, a formal conplaint may be filed. If a
conplaint is issued, the case may go to a hearing. If a hearing is
held, the matter will be heard and decided by an adm nistrative | aw
j udge.

One commenter stated that, to a certain extent, injuries during
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transport are unavoi dabl e and assessing civil penalties to comrerci al
transporters may not be appropriate. This comrenter stated that civil
penal ti es shoul d be designed to ensure conpliance with the regul ati ons
and not punish an industry for occurrences that are beyond its control.

We understand that sone injuries may not be avoi dable; however, the
pur pose of the regulations is to ensure the humane transport of equines
to slaughtering facilities. If shippers and owners adhere to this rule,
we believe that many of the injuries that equi nes have suffered in the
past will be avoi ded.

One comrenter stated that the regulations do not allow truck
drivers to provide grounds for their defense as to how t he equi nes were
I nj ured.

USDA wi || consider a trucker's explanation in determ ning whether a
vi ol ati on has occurred. However, as stated in the proposal, if
adj udication is necessary, it wll be conducted pursuant to the USDA s

"“UniformRules of Practice Governing Formal Adjudicatory Proceedi ngs
Instituted by the Secretary Under Various Statutes,'' found at 7 CFR
part 1, subpart H(7 CFR 1.130-1.151), and the Suppl enental Rul es of
Practice found at 9 CFR, part 70, subpart B (9 CFR 70.10). The Rul es of
Practice establish, anong other things, the procedures for filing a
conplaint and a response, settling a case, and holding a hearing. Based
on this information, any one who is cited for violating the regul ations
w Il be provided an opportunity to present his or her case.

Many comrenters stated that enforcenent of the regul ations may be
difficult because we use perfornmance-based standards rather than
engi neeri ng- based standards. Sone of these commenters stated that
Congress directed the Secretary of Agriculture to enploy " "to the
extent possible'' performance-based standards. One of these conmenters
stated that USDA tried performance-based standards with Sec. 3.81 of
the Animal Welfare regul ations regarding primte psychol ogi cal well -
bei ng, which led to confusion anong entities that were affected by the
regul ati ons.

The conference report states that, to the extent possible, the
Secretary is to enploy performance-based standards rather than
engi neeri ng- based standards when establishing regulations to carry out
the intent of the statute and that the Secretary is not to inhibit the
comercially viable transport of equines to slaughtering facilities. W
used performance-based standards

[ [ Page 63607]]

rat her than engi neering-based standard because they are the | east
I ntrusive nethod of regulating entities and are potentially |ess

burdensone on regul ated entities. We will review and eval uate these
standards once they are in place. If we determ ne that changes are
necessary, we wll publish another docunent in the Federal Register for

http://www.fsis.usda.gov/oa/congress/hh_att6.htm (51 of 80) [5/28/2002 9:49:05 AM]



Commercia Transportation of Equines to Slaughter; Final Rule

public coment.

One commenter stated that we will not be able to adequately enforce
the regul ati ons because we do not require persons transporting equi nes
to slaughter to register wwth or apply for a USDA |icense. This
comenter stated that individuals who are not in conpliance could be
t hreatened with suspension of their |licenses rather than assessnent of
fines, which could be viewed as the cost of doing business.

W do not believe that registration with or a license issued by
APHI S is necessary. We believe that the civil penalties set forth in
Sec. 88.6 are sufficient to ensure conpliance wth the regul ati ons.

One commenter stated that the regul ati ons should provide for
suspension of a hauler's carrier certificate, the operator's conmerci al
driver's license (CDL), and the registration of the vehicle involved
for not I ess than 90 cal endar days fromthe date of adjudication upon
violations of the regulations. This commenter further stated that the
haul er and consi gnor should be jointly responsible for the mai ntenance
of the aninmals that were in the vehicle at the tinme of the seizure at
the seizing authority's choice until a proper vehicle is provided for
their continued shipnment. The conmenter al so maintained that failure to
post a satisfactory bond or to pay the costs involved should result in
forfeiture of the vehicle and load to the seizing authority as parti al
paynent for costs incurred by the seizing authority, which should
retain all other renmedies including civil suits and cri m nal
prosecutions. The commenter also stated that a second violation of the
regul ations or violation of any other jurisdiction's aninal
transportation regul ations should result in penalties applied per
animal in the vehicle, without |imt, and that a third violation should
result in a mninmml-year suspension of certificates and CDL per
animal in the vehicle.

The statute does not provide the Secretary with the authority to
suspend a hauler's carrier certificate, the operator's conmerci al
driver's license, or registration of the vehicle if the operator
violates these regulations. In addition, the statute does not give the
Secretary authority to seize vehicles. The statute provides the
Secretary with the authority to assess only civil penalties for
vi ol ati on of the regulations.

One commenter stated that the requlations do not address how we
w Il determ ne, other than by checking for a signed, properly tinmed and
dat ed owner-shi pper certificate, that the intentions of the regul ations
are being net and a violation of the regul ations has not occurred. One
commenter stated that the proposed regul ati ons were unclear as to what
APH' S woul d do when an owner-shi pper certificate appears to be in order
but the equines arrive in poor condition or with injuries. Several
comenters stated that the regul ations should state that any equi ne
arriving in a condition that is nonconpliant with the regulations wll
be considered a violation, regardless of the informati on on the owner-
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shi pper certificate.

The USDA representative at the slaughtering facility will have
access to both the equines and the paperwork acconpanying them If an
equine arrives at a slaughtering facility with an injury that was not
recorded on the owner-shipper certificate or in a condition that is
evi dence that the equine was not fit to travel, the owner/shi pper may
be found in violation of the regulations and may be assessed civil
penalties as set forth in Sec. 88.6.

Paper wor k Bur den

One comenter stated that el ectronic transm ssion of the owner-
shi pper certificate may not decrease the burden because the format nust
be standardi zed, and a " hard-copy'' nust be made to acconpany each
equi ne. The commenter stated that the owner-shipper certificate could
be in book formthat is bound and supplied with a duplicate-style copy
so the owner/shi pper woul d have a copy of the certificate that was
given to APHI S.

The owner -shi pper certificate will consist of a nultipart set that
will elimnate the need for the owner/shipper to nake copies of the
form

One comenter stated that conpletion of the owner-shi pper
certificate would take 2 to 3 mnutes. Several commenters stated that
conpl etion of the owner-shipper certificate wll take nore than 5
m nutes per equine. One of these comenters stated that each equine
must be exam ned thoroughly, in addition to conpleting the certificate.

The estimated burden was based on di scussions with owers and
shi ppers of slaughter horses and the owner/operators of slaughtering
facilities. The estimated burden of 5 minutes was only an estinate. W
are aware that sonme individuals nay take a little less or a little nore
time than others to inspect each equi ne and conpl ete the owner-shi pper
certificate.

M scel | aneous

One commenter stated that the proposal does not cover equines that
bel ong to slaughtering facilities and that are transferred froma
feeding facility owned by the facility to the plant grounds. This
comenter stated that the regulations are not clear as to whether
owner - shi pper certificates are required to ship equines to a feedl ot
when the equines will be eventually transported for slaughter, and they
are not clear as to whether a slaughtering facility has to conplete
owner - shi pper certificates for equines owned by the facility to
transport themfromits own facilities or ranches to the slaughtering
facility.

The regul ations pertain to any individual or other entity that fits
the definition of the termowner/shipper. Therefore, a slaughtering
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facility would have to conpl ete an owner-shi pper certificate and

ot herwi se adhere to the regulations if it noves equines fromits own
prem ses, such as a ranch or feedlot, to the slaughtering facility.
However, if equines arrive at a slaughtering facility (defined as a
conmer ci al establishnent that slaughters equines for any purpose) and
the facility noves all or sone of the equines to its own feedl ot or

ot her prem ses, the slaughtering facility will not have to conplete an
owner - shi pper certificate or otherwi se conply with the regul ations for
t hat novenent. The slaughtering facility nust, however, conplete an
owner - shi pper certificate and otherwi se conply with the regul ati ons
when it transports the equines back to the slaughtering facility.

One commenter stated that m | eage cal culations that we provi ded
under the " "Executive Order 12866 and Regul atory Flexibility Analysis'
section of the proposal were based on the assunption that shippers
deliver to the closest available plant, which is not always the case.
This comrenter stated that shippers deliver to the plant where they
have their contract or to the plant that is paying the nost noney. This
commenter also stated that the proposal contended that shippers woul d
have to share driving responsibilities with another driver to neet the
requi renents, but the regulations do not require it.

We believe that barring unusual circunstances, the overwhel m ng
majority of equines arrive at slaughtering facilities in 28 hours or
|l ess. As to the use of two different drivers, we stated that drivers of
equi nes that originate at east or west coast

[ [ Page 63608]]

| ocations could reduce the tine equi nes spent on conveyances
consi derably by using two different drivers on long trips. However,
this scenario was only an exanple for those drivers who can share
driving responsibilities with another driver. |If the driver of a
conveyance will require nore than 28 hours to reach his or her
desti nation, whether alone or wwth a partner, he or she nust abide by
Sec. 88.4(b)(3) and offl oad the equi nes fromthe conveyance to provide
themw th appropriate food, potable water, and the opportunity to rest
for at |east 6 consecutive hours before rel oading them

One comrenter stated that we should require drivers to be certified
by APHI S as know edgeabl e i n equi ne handling and humane treatnment.

We do not believe this is necessary. W believe that the
regul ations will help ensure the humane novenent of equines that are
transported to slaughtering facilities. If the equines are not handl ed
or transported as required by the regulations, or if the equines are
I njured during transport, the owner/shipper may be found in violation
of the regul ations and assessed a civil penalty. To assist drivers and
others in neeting the requirenents of the regulations, we are preparing
an educational program
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One commenter stated that the reqgul ati ons should extend to agents
of owners and shippers. This commenter suggested, "~ The act, om ssion,
or failure of an individual acting for or enployed by the owner or
shi pper, within the scope of enploynent, shall be considered the act,
om ssion, or failure of the owner or shipper as well as that of the
i ndi vi dual .""'

W do not believe that we need to address agents. W believe that
we have defined owner/shi pper broadly enough to cover anyone
transporting equines to slaughtering facilities (except as specifically
exenpted by the regul ati ons).

One comenter stated that the regulations will result in increased
transit tinme and nore frequent | oadi ng and unl oadi ng of equi nes, which
w Il increase the possibility of exacerbating existing injuries or
creating new ones.

We do not believe that the regulations will result in an increase
intransit tinme or |oading and unloading in nost cases. As stated in
t he di scussion under " Executive Order 12866 and Regul atory Flexibility
Act,'' officials at two of the U S. equine slaughtering facilities,
including the largest facility, indicated that, barring unusual
ci rcunst ances, the overwhelnmng mpjority of equines already arrive at
the slaughtering facilities in 28 hours or |less. In cases where
transport would take nore than 28 hours, we believe the benefits of
unl oadi ng the equi nes for rest, food, and water outweigh the
di sadvant ages of unl oadi ng and rel oadi ng. Al so, owners or shippers
could locate, in advance, appropriate facilities close to their routes
for unloading the equines. In addition, the educational programthat we
are devel oping will provide owners and shippers with information on the
proper methods for | oading and unl oadi ng equi nes froma conveyance to
hel p ensure that injuries to equines do not occur.

One commenter stated that the regul ations should apply as m ni num
standards for all commercial haulers, regardless of the origin or
destination of the |load. One comenter stated that the regul ati ons seem
to state that if an equine is transported to a slaughtering facility,
the transportation is given protection by Federal regulations; however,
If the animal is transported to sone other destination, the
transportation can be perfornmed w thout protection of these
regul ati ons.

We are unable to expand the scope of these regulations to include
the transportati on of equines to any destination other than a
sl aughtering facility. Congress authorized the Secretary to issue
guidelines for the regulation of the conmercial transportation of
equi nes for slaughter by persons regularly engaged in that activity. In
addition, Congress clarified its intentions with regard to the statute
t hrough a conference report. The conference report states, anong ot her
things, that the Secretary has not been given the authority to regul ate
the routine or regular transportation of equines to other than a
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sl aughtering facility.

One commenter stated that conveyances that enter the United States
from Canada are seal ed by authorities in Canada, and that to neet the
requi renent that equines nust be fed, watered, and offl oaded every 28
hours, the seals would have to be broken during transport in the United
States to conply with the regul ations.

Few equi nes are transported from Canada into the United States for
sl aught er purposes. However, if equines are transported from Canada
into the United States and nust be offloaded in the United States to
neet the requirenents of part 88, the seals may only be broken by a
USDA representative at an approved site for offl oading the equines. The
owner/ shi pper nust make arrangenents with the APHI S office that is
nearest to the location where the equines nust be offl oaded. After the
equi nes have had the prescribed rest, food, and water, the truck wll
be seal ed by the USDA representative and allowed to resune transport to
the slaughtering facility.

One commenter stated that we should obtain witten agreenents from
Canada and Mexico to ensure conpliance with the regul ations for equines
noving into those countries for slaughter. One commenter stated that
the regul ations would allow travel tinme of 28 hours within the United
States and additional travel tinme after entering Canada. This conmenter
stated that the regulations should include travel tine to the final
destination in Canada because the | ocations of plants in Canada are
est abl i shed.

For equines transported by conveyance froma point inside the
United States to a slaughtering facility outside the United States, the
regul ati ons end at the border, where the owner/shi pper nust present the
owner - shi pper certificates. W do not have jurisdiction over novenent
of equines outside the United States. Although, we currently do not
have an arrangenent with Mexi co, we have revised the owner-shi pper
certificate to include a field for a stanp to be adm ni stered by
Canadi an officials at slaughtering facilities in Canada. The stanp w ||
I nclude the tine and date of arrival and slaughtering facility. W can
use this information to verify the anount of tine that equi nes have
been on a conveyance prior to leaving the United States.

One commenter stated that we nust provide the public wth the
findi ngs from USDA- comm ssi oned research so the public can offer
comment. Anot her commenter stated that she could not obtain copies of
t he research.

Copi es of the USDA-comr ssioned research were and are avail abl e
fromthe person |listed under FOR FURTHER | NFORVATI ON CONTACT.

One comenter stated that an equine first aid kit that includes,
anong other things, fly spray, rubbing al cohol, and a hoof pick shoul d
be on the conveyance. In addition, this comenter stated that at |east
one fire extinguisher should be on the conveyance and that the driver's
ability to use the fire extinguisher should be established by an APH S
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I nspect or.

We do not believe that it is necessary to require an equine first
aid kit. If an equine is in physical distress, the owner/shipper is
requi red, in accordance with Sec. 88.4(b)(2), to have an equine
veterinarian provide veterinary assistance as soon as possible. Until
such assistance is available, the owner/shi pper may be the only person
in a conveyance, and attenpts by the owner/shipper to apply first aid,
W t hout assistance, to an injured equine could be
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dangerous for the person and the equine. As to a fire extinguisher, the
Federal Motor Carrier Safety Admnistration within the Departnent of
Transportation requires conmmercial notor vehicles used on a highway in
Interstate commerce to be equipped with a fire extinguisher when, in
short, the gross vehicle has a weight rating or gross conbination

wei ght rating, or gross vehicle weight, or gross conbination weight, of
4,537 kg (10,001 Ib) or nore; whichever is greater. W believe that

nost conveyances used for the conmercial transportation of equines to
sl aughtering facilities neet this weight threshold.

Several commenters stated that a $400 di sposal fee should be |evied
agai nst an owner or shipper for every equine that arrives dead or in an
unusabl e condition to di scourage owners from sendi ng downed or dying
horses to sl aughter. One of these commenters stated that the disposal
fee could be used to subsidize |ong distance shipnents of equines that
are made at reduced | oading density. Two commenters stated that the
regul ati ons should establish a per equine fee of $5 to be | evied upon
an owner who sells an equine to slaughter. One comrenter stated that
the $5 per equine fee could be used to cover the costs of adm nistering
and enforcing the regul ati ons, and another conmenter stated that the
fee could be used to provide rewards for information |leading to
docunent ati on of violations of the regul ations.

We believe that the regulations will help ensure that equi nes that
are shipped to slaughtering facilities are fit to travel. However, we
do not have authority to assess a disposal fee and/or a $5 fee per
equi ne.

One commenter stated that we should not allow dogs to be used to
herd equi nes for breeding.

| f someone wishes to use dogs to herd equines into a conveyance,

t he equi nes nust be handled in a nmanner that does not violate the
regul ati ons, including those in Sec. 88.4(c). In Sec. 88.4, paragraph
(c) states that handling of all equines in comercial transportation to
a slaughtering facility shall be done in a manner that does not cause
unnecessary disconfort, stress, physical harm or traunsa.

One commenter stated that all conveyances that contain |live aninmals
shoul d be so | abeled and that a toll-free USDA/ APH S t el ephone nunber
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shoul d be displayed for the public to call if a vehicle is operating in
an unsafe manner or a dangerous or iInhumane treatnment is w tnessed.

We do not believe that we should require a conveyance to be | abel ed
as containing live equines or to display a toll free USDA/ APH S
t el ephone nunber. Many conveyances transport equi nes for purposes other
than to slaughtering facilities, and the Secretary has not been given
the authority to regulate the routine or regular transportation of
equi nes to other than a slaughtering facility. However, if sonmeone
W t nesses i nhumane treatnent, we encourage the person to contact the
nearest APH S office or the proper local authorities. In addition, if a
vehicle is operating in an unsafe manner, especially if human safety is
t hreatened, the proper local |aw enforcenent authorities should be
cont act ed.

One commenter stated that individuals who transport equines to
veterinary facilities for treatnent should be exenpt fromthe
regul ations that pertain to the health of the equines that are haul ed.

The regul ations do not pertain to the transport of equines to
veterinary facilities, only to the transport of equines to slaughtering
facilities.

One commenter stated that USDA does not have a programto identify
stolen equines that arrive at slaughtering facilities.

APHI S will require an owner-shipper certificate for each equi ne
that is transported to a slaughtering facility. The USDA representative
at the slaughtering facility will collect the certificates. In
addi tion, the owner/shipper nust maintain a copy of the certificate for
1 year. W will maintain information fromthe conpleted certificates in
a database that can help us trace | ost or stolen equines.

One commenter stated that proficiency testing (witten and skills)
for those engaged in the comercial transport of equines should be
requi red because it is inpossible to determ ne whether the persons
targeted (e.g., drivers of the conveyances) are reading and
under standi ng the educational materials. One comenter stated that an
educati onal conponent should be included in the regulations to ensure
that all affected parties are infornmed of the new regul ati ons. One
comenter stated that APH S nust put effort toward educating inspectors
at feedl ots, assenbly points, or stockyards because shippers and owners
al ready know how to properly transport equines.

We do not think that a proficiency test is necessary. W are

devel opi ng an educational programthat will include a video, guidebook,
and wor kshops. The programw || be directed towards owners, shippers,
and others in the equine slaughtering industry. We will also provide

opportunities for individuals who work at feedl ots, assenbly points,
and stockyards to participate in the educational program

Several commenters expressed concern that burdensone regul ations in
the United States may |l ead to an increase in the shipnent of |ivestock
to countries where aninal welfare is not a consideration. One of these
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comenters and others stated that the regul ati ons are not necessary and
that effective enforcenent of existing |laws is necessary. One of these
comenters stated that safeguards al ready exist for the hunmane
treatnment of equines prior to slaughter. One comenter stated that

I nposi ng addi ti onal humane shipping conditions on the industry wll
decrease profits by increasing transportation costs.

Until this final rule beconmes effective, no specific standards
exi st that address the needs of equines transported to slaughtering
facilities. W believe that the regul ations are the m ni num standards
to ensure the humane novenent of equines to slaughtering facilities via
comercial transportation. |If equines are transported by conveyance
froma point inside the United States to a slaughtering facility
outside the United States, the owner/shipper wll be required to neet
the requirenents of the regulations until the conveyance reaches the
U S border. In addition, this rule allows us to assess civil penalties
for those individuals who are not in conpliance.

Under the heading, " Executive Order 12866 and Regul atory
Flexibility Act,'' we estimate that this rule will increase operating
costs for owners and commerci al shippers who transport equines to
slaughtering facilities by an anpbunt sonewhere between $300 and several
t housand dollars annually for an entity that transports 500 equi nes per
year. However, we added that the data suggested that the economc
consequences for nost entities would fall sonewhere near the m ninum
poi nt on the inpact scale because many entities are already in
conpliance with at |east sone of the rule's provisions.

One commenter stated that the USDA does nothing to prevent the
shi pnent of diseased animals for human consunpti on.

FSI'S has regul ations that provide for the antenortem and postnortem
exam nation of equines to ensure that equines with certain diseases are
not sl aughtered or used for the purposes of human consunpti on.

One comenter stated that all horses shipped for slaughter should
have a negative Coggins test perfornmed within 6 nonths of transport due
to possi ble zoonosis and al so because horses are transported near
hi ghways and pass
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horses on private farns and could pose a di sease risk. One conmenter
stated that Coggins tests are required for horses that enter or exit
Pennsyl vani a.

A Coggins test is the common nane for the agar gel inmmunodiffusion
test used for the diagnosis of equine infectious anema (EIA). The
purpose of this rule is to provide for the humane transport of equines
to slaughtering facilities. O her regulations are concerned with the
potential transm ssion of disease, including 9 CFR part 75, which
restricts the interstate novenent of horses that are positive to a test
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for EIA. Also, all States require a Coggins test for equines entering
the State. At this tinme, there is no evidence that EIA can be
contracted by humans through the consunption of neat from an equi ne
infected wth EI A However, equines infected with EIA are not all owed
to be used for human consunption. The transm ssion of EIA infection
from equi nes on a conveyance to equines on farns that are passed by the
conveyance is a low risk and highly unlikely because a nunber of
factors have to be present, such as presence of tabani daes (horse
flies) and high virema in the infected equine.

Several commenters stated that all neetings regarding the statute
were not open to all interested parties. One commenter stated that,
contrary to the statenents in the proposal, consensus was not reached
on the proposed regul ati ons, and certai n humane organi zati ons opposed
the reqgul ati ons.

We did not state in the proposed rule that the proposal was a
consensus- based docunent. W stated that, prior to drafting the
proposed rule, APH S representatives established a working group that
i ncl uded participants fromother parts of the USDA, including FSI'S and
the Agricultural Marketing Service. In addition, APH S attended two
neetings regarding the statute that were hosted by humane organi zati ons
and attended by representatives of the equine, auction, slaughter, and
trucking industries and the research and veterinary communities. At
t hese neetings, we had an opportunity to listen to diverse opinions. W
have relied on the proposed rule and public comment period to obtain
coments fromall interested persons.

One conmenter stated that APHI S should renpbve "~ "mnimum ' in the
summary in reference to the standards to ensure the humane novenent of
equi nes to slaughtering facilities. This comenter al so added that the
summary shoul d be revised to state ~ humane novenent and treatnent of
equi nes to slaughtering facilities via commercial transportation.''

The sunmary only serves as a brief description of the docunent and
Is not intended to prove a point or argue a case.

Two commenters stated that proposed rules should be nade avail abl e
to everyone, and one commenter stated that APH S shoul d di scl ose them
to the nedia, especially the press.

Al'l proposed rules are published in the Federal Register, which
satisfies the legal requirenents to notify the public. In addition,
APHI S makes all of its proposed rules available on the Internet at
http://ww. aphi s. usda. gov/ ppd/ rad/ webrepor. ht M and advi ses vari ous
medi a through distribution of press rel eases.

Two commenters stated that they nust pay taxes on transactions that
I nvol ve horses, but entities involved in the transportation of horses
to slaughter, including slaughtering facilities, do not. Many
comenters stated that they were opposed to the slaughter of equines.
One commenter stated that, rather than slaughter horses, zoos should be
established or States zoned to hold the horses. These comments are
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out si de the scope of this rul emaking.

Therefore, for the reasons given in the proposed rule and in this
docunent, we are adopting the proposed rule as a final rule, with the
changes di scussed in this docunent. In addition, we are making m nor,
nonsubstantive, editorial changes in the rule for clarity.

Executive Order 12866 and Regul atory Flexibility Act

This rul e has been revi ewed under Executive Order 12866. The rule
has been determ ned to be significant for the purposes of Executive
Order 12866 and, therefore, has been reviewed by the O fice of
Managenent and Budget.

In accordance with 5 U S. C. 604, we have perforned a final
regul atory flexibility analysis for this rule, which is set out bel ow
Qur di scussion of the anticipated economc effects of this rule on
small entities also serves as our cost-benefit anal ysis under Executive
Order 12866.

This rule is intended to fulfill a responsibility given to the
Secretary of Agriculture in the 1996 FarmBill. Sections 901-905 of the
1996 FarmBill (7 U S.C. 1901 note) authorize the Secretary of
Agriculture, subject to the availability of appropriations, to issue
gui delines for the regulation of the commercial transportation of
equi nes for slaughter by persons regularly engaged in that activity
within the United States. In both fiscal years 1998 and 1999, $400, 000
was made available to admnister this law. The regul ations, which
appear as a new part intitle 9 of the CFR, are designed to hel p ensure
the humane transport of equines to slaughtering facilities. The
regul ati ons cover, anong other things, food, water, and opportunity for
rest; space on the conveyance; segregation of stallions and other
aggressi ve equi nes; conpletion of an owner-shipper certificate; and
prohi bitions on the novenent of certain types of equines as well as on
the use of electric prods and conveyances with ani mal cargo spaces
di vided into nore than one stacked |evel.

This rule pertains al nost exclusively to the comrerci al
transportation of slaughter horses because horses account for al nost
all equines slaughtered in the United States. Equines are generally
sl aughtered for their neat, which is sold for human consunpti on,
primarily outside the United States. From 1995 through 1997, an average
of 100, 467 equi nes were slaughtered annually in federally inspected
U S. slaughtering facilities. At the current tinme, there are three
slaughtering facilities that accept equines in the continental United
States: Two are located in Texas (Ft. Wrth and Kaufman), and one is in
[1linois (DeKalb). In 1996, the United States exported 38 million
pounds of horse, ass, and nmule neat, with a value of $64 mllion. O
the total volunme exported in 1996, 29 mllion pounds, or 76 percent,
was exported to Bel gium and France. Sl aughter equines represent a
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variety of types, and they cone froma variety of sources, including
wor ki ng ranches, thoroughbred racing farns, and pet owners. Equines are
usual |y sl aughtered when they are unfit or unsuitable for riding or

ot her purposes.

Econom c Effects of the Rule on Omers and Commerci al Shippers

The " “path'' from source supplier (farnmer, rancher, pet owner,
etc.) to slaughtering facility can vary. However, the npbst common
scenario and the one used for the purpose of this analysis is as
foll ows: The source suppliers transport their equines to | ocal auction
mar kets, where the equines are sold to persons who purchase the equi nes
for the specific purpose of selling themto a slaughtering facility.
(Hereafter, for the purposes of this final regulatory flexibility
analysis, we wll refer to persons who sell equines for slaughter as
““owners''; however, in some cases, the owners use agents to conduct
sonme aspect of the business of purchasing the equines and transporting
and selling themto slaughtering facilities. W will use the term
““owners'' to refer to either the actual owners or their agents.) The
owners consider price lists published by the slaughtering facilities
for equines (the price varies in relation to the
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wei ght of the equine and the quality of the neat), transportation
costs, and profit requirenents to establish the maxi mum prices that
they will pay for equines at |ocal auctions. Because the owners cannot
usual Iy purchase enough sl aughter-quality equines at any one auction to
make it economcally feasible to ship the equines directly fromthe
auction site to the slaughtering facility, the owners transport the
equi nes back to their own farnms or feedlots, usually nearby, where the
equi nes are stored until such tinme as the owners can accunul ate nore
equi nes from ot her auctions. Doubl e-deck |ivestock trailers, which are
the types nost often used for transporting equines to slaughtering
facilities, can carry up to about 45 equines each; single-deck trailers
can carry up to about 38 equi nes each.

When enough equi nes have been accunul ated to conprise a shipnent,
the owners transport the equines to the slaughtering facility. Although
owners who ship 2,000 or nore equines to slaughter per year are not
unconmmon, nost owners ship far fewer than that nunber. In an estimated
75 percent of the cases, owners hire conmercial shippers to nove the
equi nes to the slaughtering facilities; in the remaining estinmated 25
percent of the cases, owners transport the equines to slaughter in
their own conveyances. Therefore, the regulations will apply both to
owners of equines destined for slaughter and to commerci al shippers who
transport such equines to slaughtering facilities. W estimte that
approxi mately 200 owners and commerci al shippers wll be affected by
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this rule. Based on the average nunber of equines slaughtered in the
United States per year (approximately 100,000) and on the estimated
nunber of potentially affected owners and conmerci al shippers

(approxi mtely 200), the average nunber of equines transported annually
to slaughter per affected entity woul d be 500.

This rule will require that, for a period of not less than 6
consecutive hours imedi ately prior to the equines being | oaded on the
conveyance, each equi ne be provided access to food and water and the
opportunity to rest. As indicated above, the owners generally have
possessi on of the equines imediately prior to their being | oaded onto
conveyances for transport to slaughtering facilities. In those cases
where the owners hire commercial shippers, the |atter do not take
possessi on of the equines until they are | oaded onto the conveyance.
Furt hernore, when commerci al shippers are hired, they are normally not
in the presence of the equines for the full 6-hour period prior to
| oadi ng. For these reasons, it can be assuned that the owners, not
commer ci al shi ppers, would be responsible for fulfilling the prel oadi ng
requirenents of this rule. In addition, the owners are nore likely than
comerci al shippers to have the facilities necessary to neet the
pr el oadi ng requirenents.

This requirenent is unlikely to inpose a hardship on affected
entities. Wiile in the possession of the owners, equines are usually
housed on farns or in feedlots, where they have access to food, water,
and rest. Omners have an incentive to provide equines awaiting
transport to a slaughtering facility with food, water, and rest because
mal nouri shed equi nes have a reduced sl aughter val ue and dead equi nes
have no sl aughter value. Furthernore, nost equines are stored on farns
or in feedlots for 6 consecutive hours or nore because it usually takes
at least that |Iong for owners to accunul ate enough equines to fill a
conveyance. At nost, the rule would result in owners having to keep
their equines in a farmor feedlot for an additional 6 hours to fulfill
the preloading requirenents for the | ast equines needed to fill a
conveyance. This worst-case scenari o assunes that the " “last-in'
equi nes have not had the required preloading services prior to their
acquisition by the owers. If the last-in equines have had those
services, then the owners would be able to | ocad themonto the
conveyance i medi ately. For exanple, owners m ght be able to stop at an
auction en route to a slaughtering plant and pick up their last-in
equi nes.

We cannot estimate the precise dollar effects of this requirenent
because no hard data is avail able on the preval ence of sl aughter
equi nes receiving the required food, water, and rest prior to |oading.
However, for the reasons stated above, the econom c effects would be
mnimal. Storing equines in feedlots costs about $2 per day per aninmal.
(This anobunt is the typical rental rate for a pen, which includes food
and water.) |If an owner had to store a truckl oad of equi nes (assune 38)
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for a full day, the cost would be $76. The cost for storing 500 equi nes
(the estimated average nunber of equi nes shipped annually to sl aughter
per affected entity) would be $1, 000.

This rule will require that owners or conmmercial shippers sign an
owner - shi pper certificate for each equi ne being transported to a
sl aughtering facility. Anobng other things, the owner-shipper
certificate will include a statenent that the equine has received the
requi red prel oading services. If, as a result of this requirenent,
commer ci al shi ppers | oad fewer equi nes per conveyance, the shippers
shoul d not be affected because they typically charge owners a flat rate
to transport equines to slaughtering facilities regardless of the
nunber of equi nes on the conveyance. For owners who use their own
vehicles for transportation, fewer equines per conveyance transl ates
Into increased costs. As an exanple, assune that it costs an owner
$1,850 ($1.85 per mle--a representative average rate for comerci al
shi pnment of slaughter equines--tines 1,000 mles) to transport a
truckl oad of equines in the person's own conveyance. Assune al so that,
as a result of this rule, the owner could ship only 35 equines in a
particul ar shipnent, 3 fewer than the 38 that woul d have been shi pped
had the rule not been in effect. Using that data, the owner's
transportation costs on a per-equine basis for that particul ar shi pnment
woul d increase by 8.6 percent, from $48.68 to $52.86. The owner woul d
i ncur simlar costs if the owner secured the services of a conmerci al
shi pper.

This rule will require that any equi ne that has been on the
conveyance for 28 consecutive hours or nore w thout food, water, and
the opportunity to rest be offl oaded and, for at |east 6 consecutive
hours, provided with food, water, and the opportunity to rest. This
rule will also require that each equi ne be provided wi th enough space
on the conveyance to ensure that no animal is crowded in a way likely
to cause injury or disconfort. Finally, this rule will require that
stallions and ot her aggressive equi nes be segregated from each ot her
and all other equines on the conveyance.

Avai | abl e data suggest that the " 28-hour rule'' should not pose a
problem for the vast majority of slaughter equine transporters.
Oficials at two of the U S. equine slaughtering facilities, including
the largest facility, indicate that, barring unusual circunstances, the
overwhel m ng majority of equines arrive at the slaughtering facilities
in 28 hours or |less. Indeed, there is reason to believe that few
equi nes actually fit the " “worst-case'' scenario in ternms of travel
di stance--equi nes transported fromthe east or west coasts to the
sl aughtering facilities, which are all located in the central part of
the United States. Equines on the east coast, at least fromthe State
of Maryland northward, as well as those on the west coast and in the
States of Montana and | daho, are usually transported to Canadi an
slaughtering facilities. (For exanple, the slaughtering plant at
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Massuevill e, Quebec, is about 100 mles fromthe port of entry at
Chanpl ai n, NY. For transporters in the northeastern part of
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the United States, the Massueville plant is closer than any of the U S.
plants.) Furthernore, even for equines that do originate at east and
west coast | ocations, the time spent on conveyances is reduced

consi derably by the common transport practice of using two different
drivers on long trips. This practice allows the equines to be
transported virtually nonstop because one person can drive while the

ot her rests, thereby avoiding federally mandated rest periods that
apply in a single-driver situation. Assum ng an average speed of 55 nph
and two different drivers, and allowing 1\1/2\ hours for |oading and 2
hours for refueling and neal stops, even a trip as long as 1,300 mles
woul d take only about 27 hours.

| f equines do have to be offloaded for feeding, rest, etc., while
en route to a slaughtering facility, transporters woul d i ncur
addi tional costs. As stated previously, pens can generally be rented at
a rate of about $2 per day per equine. (The rent for a 6-hour period is
unknown but, presumably, it would be less than the full-day fee.) In
addition to the pen rental fee, transporters would have to spend tine
unl oadi ng the equi nes. Al so, they may have to: (1) Adjust routes and
schedules to find pens to accommbdate the equines; (2) wait while they
are being serviced; and (3) reload them after they have been servi ced.
These activities would add to the cost of servicing equines at
I nt er medi at e points.

This rule will also require that, during transport, equines nust be
provi ded with enough space to ensure that they are not crowded in a way
that is likely to cause injury or disconfort. One source of injury and
di sconfort, double-deck trailers, will be banned in 5 years. (See
"“Alternatives Considered,'' below, for a discussion of why we sel ected
a 5-year phase-in period rather than a shorter tinme.) Overcrowdi ng can
al so occur in single-deck (also called straight-deck) trailers, which
are used to transport equines to a | esser extent than doubl e-deck
trailers. The requirenent concerning adequate space could translate
I nto fewer equi nes per conveyance. As stated previously, comrercial
shi ppers typically charge owners a flat rate to transport their
equi nes, so the possibility of fewer equines per shipnment shoul d not
result in |ess revenue for commercial shippers. For owners, however,

f ewer equi nes per conveyance translates into increased costs,
regardl ess of whether the owners hire commercial shippers or use their
own vehicles for transportation.

The requirenent that aggressive equines be segregated during
transport is not likely to have a significant inpact. Avail able data
suggests that such segregation is al ready common practice. Owmers have
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an incentive to make sure that aggressive equi nes are segregated
because equines that arrive at the slaughtering facilities injured as
the result of biting and kicking en route command | ower narket val ues.
The segregation of equines requires that transporters spend nore tine
and effort during | oading, but that added tine and effort is considered
to be relatively mnor. Nor should nost transporters have to buy
speci al equi pnent, because livestock trailers usually conme equi pped

wi th devices, such as swing gates, that permt ani mal segregation. As a
final point in this regard, relatively few stallions are transported
for slaughter. USDA personnel stationed at two of the slaughtering
facilities estimate that no nore than about 5 percent of the equines
arriving for slaughter are stallions.

This rule will require that an owner-shi pper certificate be
conpl eted for each equine prior to departing for the slaughtering
facility. The certificate nust describe, anong other things, the
equi ne' s physical characteristics (color, sex, permanent brands, etc.),
and it must show the nunber of the animal's USDA backtag. It nust al so
certify the equine's fitness to travel and note any special care and
handl i ng needs during transit (e.g., segregation of stallions). An
equine wll be fit to travel if it: (1) Can bear weight on all four
linmbs; (2) can wal k unassisted; (3) is not blind in both eyes; (4) is
ol der than 6 nonths of age; and (5) is not likely to give birth in
transit. Affected entities will not need the services of a veterinarian
in order to make the fitness-to-travel determnation. This rule wll
require that either the owners or the commercial shippers sign the
certificate and that the owner-shipper certificate acconpany the equine
to the slaughtering facility.

This requi rement for an owner-shipper certificate will create
addi tional paperwork for both owners and commercial shippers. As with
t he ot her prel oading services discussed above, it is reasonable to
assunme that the responsibility for providing the data on the
certificate will generally rest with the owners, not the conmerci al
shi ppers. The owners have possession of the equines prior to departing
for the slaughtering facility and presunably are nore qualified to
provi de the data required by the owner-shipper certificate. It is also
reasonabl e to assune that the responsibility for obtaining and
Installing the USDA backtag will be theirs, not the conmerci al
shi ppers. The owners will not incur a cost for obtaining the backtags,
whi ch are available free of charge froma variety of sources. The
backt ags are adhesive and are attached sinply by sticking themon the
equi ne' s back, so owners will not incur installation costs.

The added admi ni strative costs that owmers will incur as a result
of having to conplete and sign the owner-shipper certificate is
difficult to quantify. Assumng that it takes 5 mnutes to conplete
each certificate, an owner who ships 500 equines to slaughter annually
w Il have to spend about 42 hours per year conplying with the rule.
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Assuming a | abor rate of $7 per hour, the 42 hours translates into
added costs of about $300 per year. For reasons explained earlier, the

added adm ni strative costs for commercial shippers will likely be |ess
t han those for owners.

This rule will allow the use of electric prods only in life-
threatening situations and will prohibit the transport of equines to

sl aught er on conveyances divided into nore than one |evel, such as
doubl e-deck trailers, 5 years after publication of this final rule. The
restriction on the use of electric prods should not pose a burden
because effective, |ow cost substitutes are available for use in non-
life-threatening situations. For exanple, fiberglass poles with flags
attached, which cost only about $5 each, are considered to be an
effective alternative to electric prods. Any current use of electric
prods by transporters of slaughter equines probably derives fromthe
traditional use of these devices to assist in noving other |ivestock,
such as cattle and sw ne.

The retail cost of a new doubl e-deck livestock trail er averages
about $42,000; single-deck trailers retail for about $38,000 each. The
cost varies depending largely on the nodel, type of construction, and
optional features. The useful |life of the trailers also varies,
dependi ng on such factors as the weight and type of aninmals haul ed and
t he needed frequency of cleaning. It is not uncommon, however, for
trailers of both types to provide 10 to 12 years' worth of useful
servi ce.

As di scussed previously, double-deck trailers can carry nore
equi nes than single-deck trailers, and sone owners and shippers wll be
negatively affected by the reduction in the nunbers of equines that
could be transported in a single conveyance. Upon publication of this
rul e, shippers using floating-deck trailers to transport equines to
slaughtering facilities will need to coll apse the decks so that they
create only one |evel. Conveyances divided permanently into nore than
one stacked
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| evel can be, and are, also used to transport comodities other than
equi nes, including livestock and produce. In fact, it is estinmated that
doubl e-deck trailers in general carry equines no nore than about 10
percent of the tine they are in use. Upon effect of the ban, commerci al
shi ppers who transport equines to slaughtering facilities could use
their doubl e-deck trailers to transport other |ivestock and produce.
Owners who use their own doubl e-deck trailers to transport equines to
sl aughtering facilities will have to find another use for the equi pnent
or trade themfor single-deck trailers. Owmers should be able to sell
their serviceable trailers at fair market value to transporters of
comodities other than equines. Furthernore, sone of the doubl e-deck
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trailers nowin use by owmers will need to be taken out of service
within the next 5 years anyway as the result of normal wear and tear
and coul d be replaced by single-deck trailers.

In conclusion, we do not anticipate that any of the requirenents
w || have undue onerous econom c effects on any affected owners or
commer ci al shi ppers. W believe that nmany transporters of slaughter
equi nes may already be in conpliance with nmany of the requirenents. The
requi renent for an owner-shi pper certificate will affect al
transporters of slaughter equines, but we have designed the formto
make its preparation as easy as possible. W do not believe that the
conpl eti on and mai ntenance of these certificates will be unreasonably
ti me-consum ng or burdensone. As stated previously, the proposed " 28-
hour rule'' should not pose a problemfor the vast nmgjority of
sl aughter equine transporters, and the ban on doubl e-deck trailers
shoul d not have a significant economc effect on owners or conmerci al
shi ppers because these trailers can be used for other purposes and wl|l
need to be replaced anyway within the next 5 years and coul d be
replaced with a single-deck trailer.

At a mninmum the rule will require that affected owners and
commer ci al shi ppers conpl ete an owner-shipper certificate, an
adm nistrative task that they do not have to performnow For an entity
that transports 500 equi nes per year, the average for all potentially
affected entities, the requirenent regardi ng owner-shi pper certificates
will translate into added costs of about $300 annually. In a worst-case
scenario, the rule can add several thousand dollars to the annual
operating costs of an entity that transports 500 equi nes per year. This
wor st - case scenari o assunes that, at the current tine, affected owners
and conmerci al shippers are engaging in little or no voluntary
conpliance with the requirenents.

Econom c Effects of the Rule on Horse Sl aughtering Facilities

Up to this point, the discussion in this final regul atory
flexibility analysis has centered entirely on owners and commerci al
shi ppers, who represent the bulk of the entities affected by this rule.
However, the rule will also inpact the three horse sl aughtering
facilities currently operating in the continental United States. Wile
the deferral of the effective date for the prohibition on doubl e-deck

trailers will allowthemtinme to respond to the expected decline in the
nunber of transporters willing to haul horses to slaughter, these
sl aughtering facilities will nonethel ess be affected because they w |

experience | ost business as a result of that expected decline. Sone
transporters will choose to keep their doubl e-deck trailers and carry
ot her commodities (i.e., other than equine) because in their |ocations
it is nore lucrative for themto do so. Oher transporters wll likely
find that it is not cost effective to haul horses |ong-distance in
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conveyances that have a smaller capacity, i.e., straight-deck and
goose-neck trailers.

The slaughtering facilities wll also experience increased hauling
costs over tinme, because transporters that continue to ship horses to
slaughter will be forced to do so in snmaller conveyances. The hauli ng
cost that slaughtering facilities pay to acquire each horse wl|
i ncrease, because the nunber of horses per |oad (being haul ed the same
di stance) will be reduced but the hauling cost per load will remain the
same. Oficials at one U. S. slaughtering facility indicate that
commer ci al shippers currently charge a hauling fee of $1.65 per nmile if
they have a return load, and $2.25 per nmile if they return enpty,
regardl ess of the type of conveyance used. For a trip of 1,000 mles at
$1.65 per mle, the facility's hauling cost per horse is $36.67 with a
doubl e-deck trailer and $43.42 with a straight-deck trailer, an
i ncrease of $6.75 or 18 percent per horse.\2\ For each |lot of 1,000
horses delivered to the slaughtering facility, the per horse cost
i ncrease of $6.75 translates into increased costs of $6, 750.

\2\ This assunes 45 horses on a doubl e-deck trailer and 38
horses on a single-deck trailer.

Econom c Effects on Small Entities

The Reqgul atory Flexibility Act requires that agencies consider the
econom c effects of rules on small entities (i.e., businesses,
or gani zati ons, and governnental jurisdictions). As discussed above, the
entities that will be affected by this rule are owners and commerci al
shi ppers who transport equines to slaughtering facilities and the
sl aughtering facilities thensel ves.

As stated previously, we estimate that approximately 200 entities
will be affected by this rule, nost of whom are owners and conmerci al
shi ppers. Although the sizes of these entities are unknown, it is
reasonabl e to assune that nost are small by U S. Small Business
Adm ni stration (SBA) standards. This assunption is based on conposite
data for providers of the sane and simlar services in the United
States. In 1993, there were 30,046 U S. firnms in Standard | ndustri al
Classification (SIC) 4213, a classification category conprising firns
primarily engaged in "~ " over-the-road'' trucking services, including
commer ci al shi pping. The per-firm average gross receipts for all 30,046
firms that year was $2.6 mllion, well below the SBA's small-entity
threshold of $18.5 million. Simlarly, in 1993, there were 1,671 U. S
firmse in SIC 5159, a classification category that includes horse
dealers. O the 1,671 firns, 97 percent had fewer than 100 enpl oyees,
the SBA's small-entity threshold for those firns.
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This rule will result in increased costs for affected entities,
| arge and small. As indicated above, operating costs will increase
somewher e bet ween about $300 and several thousand dollars annually for
an entity that transports 500 equi nes per year. However, the avail able
data suggests that, for nost entities, the econom c consequences wl |
fall somewhere near the m ni mum point on the inpact scal e because, as
stated previously, many are already in conpliance with at | east sonme of
the rule's provisions, such as stallion segregation. Because we di d not
have enough data to conclude that even a cost increase of as | ow as
$300 annually will not be significant for nost of the potentially
affected entities, we requested public comment on the potenti al
econom c inpact of the proposal on small entities.

We received several comments regarding the initial regulatory
flexibility analysis.

One commenter stated that the effect of the rule is so mnimal that
the small entities are the "~ "winners'' at an inpact of $300 per year or
$25 per nonth. Another commenter stated that APH S put nore enphasis on
not creating financial hardship for the entities involved than on what
Congress mandat ed regardi ng the humane transport of equines to
sl aught er.

We believe that these regulations will help ensure the humane
novenent of
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equi nes to slaughtering facilities via commercial transportation.
However, we do not believe that small entities are not affected. In
fact, in the discussion under the heading, "~ Executive Order 12866 and
Regul atory Flexibility Act,'' we stated that the regul ati ons woul d have
a negative economc effect on affected entities, large and small. W
determ ned that operating costs would increase sonewhere between about
$300 and several thousand dollars annually for an entity that
transports 500 equi nes per year, which would be a negative inpact on
these entities. However, we stated that, for nobst entities, the
econom ¢ consequences of the regulations would fall somewhere near the
m ni mum poi nt on the inpact scal e because nmany entities are already in
conpliance with at |east sone of the requirenents in part 88.

One commenter stated that the nunber of affected entities was
under st at ed because certain entities were not counted. Comrerci al
airlines; air and sea cargo carriers; vendors that supply packing
pl ants; feed manufacturers; and suppliers of veterinary supplies and
nmedi cati ons were anong the entities the comenter cited.

We stated above that the entities that would be affected by this
rule were owners and commerci al shi ppers who transport equines to
slaughtering facilities and the slaughtering facilities thensel ves.
These are the primary entities that would be directly affected by this
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rule. It is possible that these regulations may indirectly affect other
entities, including comercial airlines, vendors, and feed

manuf acturers; however, these entities are not directly affected by
this rule, and this rule should not have a significant econom c effect
on t hem

Al ternati ves Consi dered

The Regul atory Flexibility Act requires Federal agencies
promul gati ng new regul ations to consider alternatives that will |essen
the econom c effects of the regulations on affected small entities. In
devel opi ng the proposed rule, we considered nmany alternatives, sone of
whi ch are di scussed below. In devel oping the proposed programto carry
out the statute, we established a working group that included
participants both fromw thin the agency as well as fromother parts of
USDA, including FSI'S and AMS. In addition, APH S representatives
attended two neetings about the statute hosted by humane organi zati ons
and attended by representatives of the equine, auction, slaughter, and
trucking industries and the research and veterinary comunities.

We considered requiring that owners and commerci al shippers of
equi nes destined for slaughter secure the services of a veterinarian to
certify the equines' fitness for travel. However, this rule allows
owners and commerci al shippers to certify the equines' fitness to
travel thenselves. In addition, we considered various alternatives with
regard to the types of equines that would be prohibited from shi pnent.
After much consideration, we are prohibiting the shipnment of equines
that are unable to bear weight on all four |inbs, unable to wal k
unassi sted, blind in both eyes, less than 6 nonths of age, and likely
to give birth during shipnment. W believe that we nust prohibit the
shi pment to slaughter of equines in these five categories to carry out
congressional intent under the statute for ensuring the humane
transport of equines for slaughter. In addition, we considered many
allowable tinme franes for equines to be on conveyances w t hout access
to food and water; the proposed 28-hour period is based on avail abl e
data and input frominterested and potentially affected parties.
Finally, in regard to the prohibition on the transport of slaughter
equi nes in any type of conveyance divided into nore than one stacked
| evel, we determ ned that such a ban is necessary to ensure the humane
transport of equines to slaughtering facilities. However, this rule
woul d al |l ow the use of doubl e-deck trailers for a period of 5 years
followi ng publication of this rule to | essen the effect of the ban on
affected entities.

The Regul atory Flexibility Act also requires that Federal agencies
consi der the use of performance-based rather than design-based
standards. In keeping with this requirenent and the direction provided
In the conference report to enploy perfornmance-based rather than
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engi neeri ng- based standards to the extent possible, the requirenents
I ncluded in the proposed rule are primarily perfornance-based. As
exanples, the rule's requirenents for design of the conveyance, space
al lotted per equine on the conveyance, and manner of driving the
conveyance are all performnce-based.

For this rule, we also considered establishing the effective date
of the ban on doubl e-deck trailers at various points of tinme in the
future, ranging from6 nonths to 10 years after the rule's publication.
W chose a 5-year effective date because we believe it provides a
strategy for steadily inproving the welfare of equines transported to
sl aughter. For reasons discussed bel ow, a shorter period could have an
onerous inpact on the slaughter horse industry and result in unintended
consequences for equines.

As di scussed above, hauling costs for slaughtering facilities wll
I ncrease as a result of owners and commercial shippers using smaller
conveyances, and to the extent that the transition to a new singl e-deck
systemresults in nore trips at the higher, enpty backhaul rate. In
this regard, slaughtering facility officials believe that transporters
who decide to continue shipping horses in the new singl e-deck
environment will need tinme to find markets or custoners with
alternative products to haul, thereby avoiding enpty backhaul s and
saving the facilities noney. As indicated above, transporters charge
one slaughtering facility a hauling fee of $1.65 per mle if they have
a return load and $2.25 per mle if they return enpty. For one trip of
1,000 mles, the savings for that facility would be $600 if the
transporter is able to secure a return |oad. For 100 trips, the savings
woul d be $60, 000.

Sl aughtering facility officials believe that they al so need a
deferral of the effective date for the prohibition on double-deck
trailers to allowthemtine to respond to the expected decline in the
nunber of transporters willing to haul horses to slaughter.
Specifically, they have stated that they need tine to budget and to
arrange for financing on equi pnment they may need to acquire if they
must haul horses on their own because commercial shippers and owners
wll not. The largest facility currently owms two tractors and one
straight-deck trailer and estimates that it would have to acquire about
10 additional tractor trailers in order to do all of its own hauling.
One new tractor costs approxi mately $100, 000, and one new si ngl e-deck
trailer costs approxi mately $38, 000.

Oficials at one slaughtering facility believe that, because the
profit margin for their operation is already very thin (due in part to
the financial burden inposed by the new European Union Additiona
Resi due Testing Program, the facility could not make the transition to
single-deck trailers in 6 nonths.\3\ However, the sane officials
believe that, with a gradual transition,
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over a 5-year period, they would be able to plan accordingly and the
facility m ght survive. They point out that their facility, which
generates export sales exclusively, may be forced to cl ose regardl ess
of the tinme frane inposed by this rule, but the facility's chances of
remai ni ng open woul d be substantially inproved with a 5-year phase-in.

\'3\ The European Uni on established Maxxam Laboratory, Inc.
(Maxxam in Canada as the North Anmerican residue testing facility.
Maxxam charged the horse slaughter facilities in the United States
$130, 000 start-up costs; as a direct result, one facility, Central
Nebraska Packing in North Platte, NE., closed its operation. The
three facilities in Canada in direct conpetition with the U S
facilities are subsidized by the Canadi an governnent for both start-
up and future testing fees. This places the U S. facilities at a
financi al di sadvantange with their Canadi an conpetitors.

If the facility closes, we believe it likely that horses in the
United States that are intended for slaughter will be trucked to
feedlots in Canada or Mexico, ostensibly as saddl e horses, then go to
slaughter. If that happens, we will have no jurisdiction over those
novenent s because our statutory authority to regulate is limted to the
comercial transportation of horses to slaughter and to novenents to
slaughter within the United States. Thus, a critical factor in our
decision to use a 5-year tinme frane for the ban on doubl e-deck trailers
is our belief that if the rule has too great an inpact on horse
sl aughtering facilities in the United States, our rule will not provide
equi nes transported to slaughter the protection that we intend.

The information collection and recordkeepi ng requirenents contai ned
in this rule were described in the proposed rule and have been approved
by the Ofice of Managenent and Budget. See " Paperwork Reduction
Act,'"' bel ow.

Executive Order 12372

This progranmfactivity is listed in the Catal og of Federal Donestic
Assi stance under No. 10.025 and is subject to Executive Order 12372,
whi ch requires intergovernnmental consultation with State and | oca
officials. (See 7 CFR part 3015, subpart V.)

Executive Order 12988

This final rule has been reviewed under Executive O der 12988,
Cvil Justice Reform This rule: (1) Preenpts all State and | ocal |aws
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and regul ations that are in conflict with this rule; (2) has no
retroactive effect; and (3) does not require adm nistrative proceedi ngs
before parties may file suit in court challenging this rule.

Paperwor k Reducti on Act

I n accordance with section 3507(d) of the Paperwork Reduction Act
of 1995 (44 U.S.C. et seqg.), the information collection or
recordkeepi ng requirenments included in this final rule have been
approved by the O fice of Managenent and Budget (OVB). The assi gned OVB
control nunber is 0579-0160.

Li st of Subjects
9 CFR Part 70

Adm ni strative practice and procedure.
9 CFR Part 88

Ani mal wel fare, Horses, Penalties Reporting and recordkeepi ng
requirements, Transportation.

Accordingly, we are anending 9 CFR, chapter |, subchapter C, as
fol | ows:

PART 70--RULES OF PRACTI CE GOVERNI NG PROCEEDI NGS UNDER CERTAI N ACTS

1. The authority citation for part 70 is revised to read as
fol | ows:

Authority: 21 U S. C 111, 112, 114a, 114a-1, 115, 117, 120, 122,
123, 125-127, 134b, 134c, 134e, and 134f; 7 CFR 2.22, 2.80, 371.4.

2. In Sec. 70.1, the list of statutory provisions is anended by
adding at the end of the list the foll ow ng:

Sec. 70.1 Scope and applicability of rules of practice.

* * * * *

Sections 901-905 of the Federal Agriculture |nprovenent and
Ref orm Act of 1996 (7 U S.C. 1901 note).

* * * % *

3. Anew part 88 is added to read as fol |l ows:
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PART 88-- COMVERCI AL TRANSPORTATI ON OF EQUI NES FOR SLAUGHTER

Sec.

88.1 Definitions.

88. 2 General information.

88. 3 St andards for conveyances.

88. 4 Requi rements for transport.

88.5 Requi rements at a slaughtering facility.
88.6 Violations and penalties.

Authority: 7 U.S.C. 1901, 7 CFR 2.22, 2.80, 371.4.

Sec. 88.1 Definitions.

The following definitions apply to this part:

APH' S. The Animal and Plant Health |Inspection Service of the U S.
Depart ment of Agricul ture.

Conmerci al transportation. Mywvenent for profit via conveyance on
any hi ghway or public road.

Conveyance. Trucks, tractors, trailers, or semtrailers, or any
conmbi nati on of these, propelled or drawn by nechani cal power.

Equi ne. Any nenber of the Equidae famly, which includes horses,
asses, mnules, ponies, and zebras.

Eut hanasi a. The humane destruction of an animal by the use of an
anest hetic agent or other neans that causes painless |oss of
consci ousness and subsequent death.

Owner/ shi pper. Any individual, partnership, corporation, or
cooperati ve associ ation that engages in the commercial transportation
of nore than 20 equi nes per year to slaughtering facilities, except any
i ndi vidual or other entity who transports equines to slaughtering
facilities incidental to his or her principal activity of production
agriculture (production of food or fiber).

Owner - shi pper certificate. VS Form 10-13,\1\ which requires the
I nformation specified by Sec. 88.4(a)(3) of this part.

\'1\ Forns may be obtained fromthe National Animl Health
Prograns Staff, Veterinary Services, APH' S, 4700 River Road Unit 43,
Ri verdal e, MD 20737-1231

Secretary. The Secretary of Agriculture.

Sl aughtering facility. A commercial establishnment that slaughters
equi nes for any purpose.

Stallion. Any uncastrated nmale equine that is 1 year of age or
ol der .
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USDA. The U.S. Departnent of Agriculture.

USDA backtag. A backtag issued by APH S that conforns to the eight-
character al pha-nuneric National Backtaggi ng System and that provides
uni que identification for each aninal.

USDA representative. Any enployee of the USDA who is authorized by
the Deputy Adm nistrator for Veterinary Services of APH' S, USDA, to
enforce this part.

Sec. 88.2 GCeneral information.

(a) State governnments may enact and enforce regulations that are
consistent with or that are nore stringent than the regulations in this
part.

(b) To determ ne whether an individual or other entity found to
transport equines to a slaughtering facility is subject to the
regulations in this part, a USDA representative may request from any
i ndi vidual or other entity who transported the equines information
regardi ng the business of that individual or other entity. Wen such
information is requested, the individual or other entity who
transported the equi nes nust provide the information within 30 days and
in a format as may be specified by the USDA representative.

Sec. 88.3 Standards for conveyances.

(a) The animal cargo space of conveyances used for the commerci al
transportation of equines to slaughtering facilities nust:

(1) Be designed, constructed, and nmaintained in a manner that at
all times protects the health and wel | -being of the equines being
transported (e.g., provides
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adequate ventilation, contains no sharp protrusions, etc.);

(2) I'nclude neans of conpletely segregating each stallion and each
aggressi ve equi ne on the conveyance so that no stallion or aggressive
equi ne can cone into contact with any of the other equines on the
conveyance;

(3) Have sufficient interior height to allow each equine on the
conveyance to stand with its head extended to the fullest normnal
postural height; and

(4) Be equipped with doors and ranps of sufficient size and
| ocation to provide for safe | oading and unl oadi ng.

(b) Equines in commercial transportation to slaughtering facilities
must not be transported in any conveyance that has the aninmal cargo
space divided into two or nore stacked | evels, except that conveyances
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| acki ng the capability to convert fromtwo or nore stacked levels to
one | evel may be used until Decenber 7, 2006. Conveyances with

col | apsi ble floors (also known as ~ floating decks'') must be
configured to transport equines on one |evel only.

Sec. 88.4 Requirenents for transport.

(a) Prior to the commercial transportation of equines to a
sl aughtering facility, the owner/shi pper nust:

(1) For a period of not |less than 6 consecutive hours inmediately
prior to the equines being | oaded on the conveyance, provide each
equi ne appropriate food (i.e., hay, grass, or other food that would
allow an equine in transit to maintain well-being), potable water, and
the opportunity to rest;

(2) Apply a USDA backtag \2\ to each equine in the shipnent;

\' 2\ USDA backtags are avail able at recogni zed sl aughtering
establ i shnments and specifically approved stockyards and from State
representatives and APHI S representatives. A list of recognized
sl aughtering establishnents and specifically approved stockyards nay
be obtained as indicated in Sec. 78.1 of this chapter. The terns
""State representative'' and " APH S representative'' are defined in
Sec. 78.1 of this chapter.

(3) Conplete and sign an owner-shi pper certificate for each equine
bei ng transported. The owner-shi pper certificate for each equi ne nust
acconpany the equi ne throughout transit to the slaughtering facility
and nust include the follow ng information, which nust be typed or
| egi bly conpleted in ink:

(i) The owner/shipper's nane, address, and tel ephone nunber;

(i1) The receiver's (destination) nane, address, and tel ephone
nunber ;

(ii1) The nanme of the auction/market, if applicable;

(iv) A description of the conveyance, including the license plate
nunber ;

(v) A description of the equine's physical characteristics,

i ncludi ng such information as sex, breed, coloring, distinguishing
mar ki ngs, permanent brands, tattoos, and el ectronic devices that could
be used to identify the equine;

(vi) The nunber of the USDA backtag applied to the equine in
accordance with paragraph (a)(2) of this section;

(vii) A statenent of fitness to travel at the tine of | oading,
which will indicate that the equine is able to bear weight on all four
linmbs, able to wal k unassisted, not blind in both eyes, older than 6
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nont hs of age, and not likely to give birth during the trip;

(viii) A description of any preexisting injuries or other unusual
condition of the equine, such as a wound or blindness in one eye, that
may cause the equi ne to have special handling needs;

(ix) The date, tinme, and place the equine was | oaded on the
conveyance; and

(x) A statenment that the equi ne was provi ded access to food, water,
and rest prior to transport in accordance with paragraph (a)(1) of this
section; and

(4) Load the equines on the conveyance so that:

(i) Each equi ne has enough fl oor space to ensure that no equine is
crowmded in a way likely to cause injury or disconfort; and

(i1) Each stallion and any aggressive equines are conpletely
segregated so that no stallion or aggressive equine can cone into
contact with any ot her equine on the conveyance.

(b) During transit to the slaughtering facility, the owner/shi pper
must :

(1) Drive in a nmanner to avoid causing injury to the equines;

(2) Observe the equines as frequently as circunstances allow, but
not | ess than once every 6 hours, to check the physical condition of
the equines and ensure that all requirenents of this part are being
foll owed. The owner/shi pper nust obtain veterinary assistance as soon
as possible froman equine veterinarian for any equines in obvious
physi cal distress. Equines that becone nonanbul atory en route nust be
eut hani zed by an equine veterinarian. If an equine dies en route, the
owner/ shi pper nmust contact the nearest APH S office as soon as possible
and allow an APH' S veterinarian to exam ne the equine. If an APH S
veterinarian is not avail able, the owner/shi pper nust contact an equine
veterinari an;

(3) Ofload fromthe conveyance any equi ne that has been on the
conveyance for 28 consecutive hours and provide the equine appropriate
food, potable water, and the opportunity to rest for at |east 6
consecuti ve hours; and

(4) If offloading is required en route to the slaughtering
facility, the owner/shipper nust prepare another owner-shi pper
certificate as required by paragraph (a)(2) of this section and record
the date, tine, and |location where the offloading occurred. In this
situation, both owner-shipper certificates would need to acconpany the
equine to the slaughtering facility.

(c) Handling of all equines in comrercial transportation to a
slaughtering facility shall be done as expeditiously and carefully as
possi ble in a manner that does not cause unnecessary disconfort,
stress, physical harm or trauma. Electric prods may not be used on
equines in commercial transportation to a slaughtering facility for any
pur pose, including |oading or offloading on the conveyance, except when
human safety is threatened.
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(d) At any point during the commercial transportation of equines to
a slaughtering facility, a USDA representative may exam ne the equi nes,
I nspect the conveyance, or review the owner-shipper certificates
requi red by paragraph (a)(3) of this section.

(e) At any tinme during the comrercial transportation of equines to
a slaughtering facility, a USDA representative nay direct the owner/
shi pper to take appropriate actions to alleviate the suffering of any
equi ne. If deenmed necessary by the USDA representative, such actions
could include securing the services of an equine veterinarian to treat
an equi ne, including perform ng euthanasia if necessary.

(f) The individual or other entity who signs the owner-shipper
certificate nust maintain a copy of the owner-shipper certificate for 1
year follow ng the date of signature.

Sec. 88.5 Requirenents at a slaughtering facility.

(a) Upon arrival at a slaughtering facility, the owner/shipper
must :

(1) Ensure that each equine has access to appropriate food and
pot abl e water after being of fl oaded;

(2) Present the owner-shipper certificates to a USDA
representative;

(3) Allow a USDA representative access to the equines for the
pur pose of exam nation; and

(4) Allow a USDA representative access to the ani mal cargo area of
the conveyance for the purpose of inspection.

(b) I'f the owner/shipper arrives during normal business hours, the
owner / shi pper nust not | eave the prem ses of
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a slaughtering facility until the equines have been exam ned by a USDA
representative. However, if the owner/shipper arrives outside of nornal
busi ness hours, the owner/shipper may | eave the prem ses but nust
return to the prem ses of the slaughtering facility to neet the USDA
representative upon his or her arrival.

(c) Any owner/shi pper transporting equines to slaughtering
facilities outside of the United States nmust present the owner-shi pper
certificates to USDA representatives at the border

Sec. 88.6 Violations and penalties.

(a) The Secretary is authorized to assess civil penalties of up to
$5, 000 per violation of any of the regulations in this part.
(b) Each equine transported in violation of the regulations of this
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part will be considered a separate violation.

(Approved by the Ofice of Managenent and Budget under control
nunber 0579-0160.)

Done in Washington, DC, this 3rd day of Decenber 2001
Bi Il Hawks,
Under Secretary, Marketing and Regul atory Prograns.
[ FR Doc. 01-30259 Filed 12-6-01; 8:45 anj
Bl LLI NG CODE 3410-34-U
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